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OPPOSER’S OPPOSITION
TO APPLICANT’S
MOTION FOR SUMMARY JUDGMENT

I. Introduction

Nextel Communications, Inc.! opposed Motorola’s registration of the 911 Hz Tone on the
principal grounds that the 911 Hz Tone has not been used as a mark and that it is not distinctive.
Now Motorola has moved for summary judgment, asking that Nextel’s opposition be dismissed
and its application for registration be granted, on the basis that Nextel has “failed to produce any
evidence” that could support its grounds for opposition. Memorandum in Support of Applicant’s
Motion for Summary Judgment (“Mem.”) at 1-2. But, as demonstrated in Nextel’s own
summary judgment motion, attached hereto as Exhibit 1, and as inadvertently confirmed by
Motorola in its Statement of Facts, Mem. at 2-8, Nextel’s grounds for opposition are proved as a
matter of law by uncontroverted evidence produced by Nextel and by Motorola itself.

Dispositive evidence providing clear proof of a negative — that an applicant failed to use
the applied-for designation as a trademark — would be difficult indeed to generate from an
opposer’s internal files, documents or witnesses. But during the course of discovery here, Nextel
solicited Motorola’s responses to interrogatories and requests for admission, collected
Motorola’s documents, deposed Motorola’s Rule 30(b)(6) corporate designee, and deposed
Motorola’s survey consultant. Based principally on this evidence, Nextel filed its own summary
judgment motion setting forth uncontroverted facts that establish the non-use of the 911 Hz Tone

as amark. See Ex. 1, Nextel SIM. This evidence, already presented to the Board in exhibits to

! Nextel Communications, Inc. merged with Sprint Corporation on August 12, 2005.
However, the relevant entity was renamed Nextel Communications, Inc. and is referred to herein
as “Nextel.”



Nextel’s motion, is plainly sufficient for the Board to conclude, as a matter of law, that
Motorola’s assertion of a failure of evidence is without merit and that its motion must be denied.

Even if Motorola had been correct that Nextel did not provide any facts of its own in its
responses to discovery (a premise that is refuted below), Motorola has now been made fully
aware of Nextel’s contentions as a result of Nextel’s separate summary judgment motion. As the
Board has recently elucidated, the imposition of the “preclusion sanction” must be reserved for
relatively extreme cases of failure or refusal to produce evidence, in order to avoid “unduly
harsh” results. See Vignette Corporation v. Steven Marino, Opp. No. 91/155,854 (TTAB Nov.
29, 2005). This is most certainly not such a case.

Beyond its specious argument that Nextel has failed to produce evidence supporting its
grounds for opposition, Motorola also makes a half-hearted argument that the evidence supports
registration of the 911 Hz Tone. Mem. at 13-16. In doing so, it recites facts that essentially
coincide with those set forth in Nextel’s motion for summary judgment. Cf Mem. at 2-4 with
Ex. 1, Nextel SIM, at 2-9. For the reasons set forth in Nextel’s motion, and as further discussed
below, the uncontroverted facts compel the conclusion that the 911 Hz Tone is not entitled to

registration, as a matter of law.

1I. Argument

A. Nextel Has Met Its Evidentiary Burden in Proving That Motorola Has Not
Used the 911 Hz Tone as a Trademark in Connection with Two-Way
Radios.

Both sides have produced documents, responded to interrogatories, and taken depositions
in this proceeding, and the question of whether Motorola has used the 911 Hz Tone as a mark
sufficient to support registration is ripe for review. Motorola’s argument that Nextel’s alleged

failure to produce evidence should lead to the dismissal of the opposition at this stage of the



proceeding, without ever reaching the question of whether Motorola has satisfied the most basic
statutory prerequisite for registration, is wrong as a matter of both law and fact.

Motorola relies on the Supreme Court’s decision in Celotex Corp. v. Catrett for its
argument that summary judgment must be entered against Nextel if Motorola merely “points
out” that there is an absence of evidence to support Nextel’s case. Mem. at 2, 9. But the moving
party must affirmatively show the absence of such evidence, based on the “pleadings,
depositions, answers to interrogatories, and admissions on file” if not on separate affidavits.
Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986); see also id. at 332 (Brennan, J., dissenting).
And even assuming that the moving party meets that burden, the “nonmoving party may defeat a
motion for summary judgment that asserts that the nonmoving party has no evidence by calling

the Court’s attention to supporting evidence already in the record that was overlooked or ignored

by the moving party.” Id. at 332 (Brennan, J., dissenting) (characterizing portions of the
plurality opinion from which he did not dissent) (emphasis added). Motorola has overlooked or
ignored such evidence in its motion here.

1. Nextel’s Own Evidence.

Motorola claims that Nextel’s only evidence of non-use, adduced in Nextel’s
interrogatory responses and deposition testimony, is that Nextel was “not aware” of Motorola’s
use of the 911 Hz Tone. Mem. at 5-6, 8, 10-11. It asserts that Nextel’s “unawareness” is due to
the supposed fact that Nextel “is not in the two-way radio market.” Id. at 10 fn 1. But Nextel’s
Rule 30(b)(6) witness, its then Director of Promotions and Retail Marketing Allison O’Reilly,
testified that Nextel does operate in the public safety sector market in which Motorola’s two-way
radios are sold. See Ex. 2, O’Reilly Depo. Excerpt, at 45,47. Ms. O’Reilly contacted Nextel
employees who are directly engaged with the public safety sector market and who attended trade

shows where Motorola promoted its two-way radios and would otherwise have come into contact
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with Motorola’s advertisements, if there had been any. Id. at 18,20-21, 32. None of those
people reported being aware of or having seen or heard any advertisement or other instance of
use of the 911 Hz Tone that would constitute trademark use. Id. at 39, 41. Under these
circumstances, the fact that Nextel and its 30(b)(6) witness were “unaware of any instances in
which Applicant has used the 911 Hz Tone as a mark in commerce in connection with two-way
radios,” see Mem. at 10, is evidence directly supporting Nextel’s argument in opposition to the
registration.

Nextel also produced, in response to Motorola requests for documents relating to the non-
use of the Tone as a mark, a copy of Motorola’s 911 Hz Tone trademark application file,
inclﬁding the specimen. See Mem. at 6, 7. Motorola claims these documents are evidence of
use, not non-use. Mem. at 11. But on their face, they raise a substantial question as to whether
the alleged mark meets the requirements for trademark registration. The application file
includes the statement that the specimen is a “sound file that contains a sound that emanates from

a two-way radio to alert user or receiver of an incoming call or the availability to speak.” Ex. 1,

Nextel SIM, at Ex. 3, 911 Hz Tone Application File Wrapper (emphasis added). The specimen
itself is a CD that merely plays the 911 Hz Tone. No advertising use or any other use of the
Tone as a mark is evident on the face of the application or apparent from the specimen. On the
contrary, the description of the specimen describes the alleged mark in its function as an
operational signal, not as a trademark. As set out in Nextel’s summary judgment motion, these
facts directly support Nextel’s argument in opposition to the registration.

Thus, Nextel did produce evidence in response to discovery requests that supports its
opposition claim that Motorola has not used the 911 Hz Tone as a mark. Under the Celotex

standard, this fact alone would compel the denial of Motorola’s summary judgment motion.



2. Motorola Evidence Elicited by Nextel.

During the course of discovery, Nextel also elicited significant evidence from Motorola
itself that confirmed that Motorola has never used the 911 Hz Tone as a trademark. Rather than
repeat all of the evidence in the record that supports this conclusion, we provide the following
summary, and direct the Board’s attention to Nextel’s summary judgment motion, which fully
sets out the evidence of non-use, and is attached hereto as Exhibit 1.

Nextel deposed Motorola’s Rule 30(b)(6) corporate designee, David Klein, about a
number of topics, including “[p]ast and current uses of the 911 Hz Tone with the 911 Hz Tone
Products.” Ex. 3, Notice of Deposition, at 4-5. Nextel asked Mr. Klein to state all of the various
ways in which Motorola uses the 911 Hz Tone. In response, Mr. Klein specified the five
possible circumstances in which consumers may actually encounter the 911 Hz Tone: (i) when
being trained in the use of the product; (ii) when attending a trade show; (iii) when viewing a
sales representative’s demonstration; (iv) when using the product after purchase; or (v) when
hearing someone else using the product. Ex. 1, Nextel SIM (citing Ex. 4, Klein Depo. Excerpt
at 45, 117-120). Mr. Klein readily confirmed that in each of those circumstances, the 911 Hz
Tone specifically and exclusively denotes the activation of the “Talk-Permit” or “Call-Back”
feature of the product. Id. at 110 (training), 103-04, 123 (trade shows); 104-05 (sales demo); 42-
43 (use of product; 119 (others’ use in the field). As explained in Nextel’s summary judgment
motion, such functional uses of an audible operational signal do not, without more, constitute use
as a trademark. Ex. 1, Nextel SIM, at pp. 13-16.

In its Interrogatories, Nextel requested that Motorola “[d]escribe in detail the manner in
which Applicant purports to use or have used the 911 Hz Tone in commerce, and identify all
documents that evidence said use.” Ex. 1, Nextel SIM, at Ex. 6, Motorola’s Int. Resp., at 4

(Interrogatory No. 6). Motorola responded, in relevant part, that:
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Applicant has used the 911 Hz Tone in commerce by, among other things,

offering to sell and selling two-way radios and cellular telephones that

contain the chip referred to above (see Response to No. 5) and from which

the Tone can be heard.
Id. at 4 (emphasis added). In fact, the 911 Hz Tone is but one of over a dozen different audible
tones that emanate from the two-way radios, each signifying the activation of a different
operation or feature of the radio. See Ex. 1, Nextel SIM, at 9 11. As explained in Nextel’s
summary judgment motion, the mere act of selling products that “contain” the alleged mark
intermingled with a number of other similarly functional signal tones is not trademark use, and as
such does not entitle Motorola to a trademark registration. See Ex. 1, Nextel SIM, at pp. 10-16.

Nextel also requested that Motorola produce all documents “that evidence how Applicant
used, uses, and will use the 911 Hz Tone in any way (including advertising, labels, packaging,
displays and promotion).” Ex. 1, Nextel SIM, at Ex. 10, Motorola’s Resp. to Doc. Req., at 3
(Doc. Req. No. 3). Motorola produced two boxes of documents in response to this request.
None of the documents contained the 911 Hz Tone, nor could they have, as they were all written
documents. Motorola asserts that those documents “describe” the 911 Hz Tone, Mem. at 3, but
a written description of a sound mark does not constitute use of the mark. See Ex. 1, Nextel
SIM, at p. 14, fn. 6.

Motorola did produce two CDs that contained various audiovisual advertisements of
Motorola two-way radio products, but none of those advertisements actually play the 911 Hz
Tone at all, nor make any reference to it whatsoever. Mr. Klein confirmed this, and testified that
Motorola does not run any audiovisual advertising of its two-way radios where the 911 Hz Tone
is heard. See Ex. 1, Nextel SIM at Ex. 4, Klein Depo. Excerpt, at 117. Motorola also produced

a CD that incorporated interactive training modules, which played the 911 Hz Tone along with

all the other tones emitted by the two-way radios. Mr. Klein testified that Motorola had an on-



line training method, with which he was not familiar but which he believed “has interaction with
describing the product, describes the tone, actually plays the tone so you can audibly hear the
sound of the Talk-Permit tone.” Mem. at Ex. 2 (Klein Depo) at 109-10; see also Mem. at 3 (the
sound “is also heard through a ‘on-line method’ that ‘actually plays the tone.””) Mr. Klein was
not certain whether the interactive training program produced on the CD was the same as the on-
line training method, Mem. at Ex. 2 (Klein Depo) at 110-112, but Motorola did not produce any
other interactive training modules. As explained above, such training use, which demonstrates
the tone specifically and exclusively to denote the activation of the “Talk-Permit” or “Call-Back”
feature of the product, does not constitute trademark use of the sound.

Remarkably, essentially all of the facts cited by Motorola in support of its summary
judgment motion are also cited in Nextel’s own summary judgment motion. The issue of
whether those undisputed facts demonstrate that the 911 Hz Tone has not been used as a mark is
thus ripe for decision as a matter of law, as urged by Nextel in its motion. But under no
circumstances could summary judgment be granted to Motorola on the first ground it asserts —
that Nextel has failed to produce evidence to support its claim.

B. Nextel Need Not Prove That the 911 Hz Tone Lacks

Distinctiveness, But the Evidence Supports That Conclusion
Nonetheless.

Motorola argues that Nextel has not, and cannot, meet the evidentiary burden of proving
that the 911 Hz Tone lacks distinctiveness. Mem. at 12. As Nextel has demonstrated, however,
it is unnecessary to show a lack of distinctiveness where the alleged mark has not met the
statutory prerequisite of having been used as a trademark. Ex. 1, Nextel SJM, at p. 18.

In any event, the evidence here demonstrates that the 911 Hz Tone is not inherently
distinctive and has not acquired distinctiveness. First, even an allegedly distinctive product

feature, however unique, will not be found inherently distinctive if it merely follows industry
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practice and meets consumer expectations for such a product. See, e.g., CITC Indus. Inc. v. Levi
Strauss & Co., 216 U.S.P.Q. (BNA) 512 (TTAB 1982); Anchor Hocking Glass Corp. v. Corning
Glass Works, 162 U.S.P.Q. (BNA) 288 (TTAB 1969). As discussed in Nextel’s Motion,
consumers expect that electronic devices, such as two-way radios and cell phones, contain a
number of different electronic signal tones to alert them to the activation of different functions or
events. See Ex. 1, Nextel SIM, at pp. 14-16. In these circumstances, the 911 Hz Tone cannot be
considered “inherently distinctive,” notwithstanding Motorola’s bald claim that “it is clear” that
the sound is “unique or different.” Mem. at 13.

The two marks that Motorola refers to in its brief are inapposite to the facts of this case in
that the tones registered in those two situations do not follow industry practice or meet consumer
expectations as to the goods and services claimed in those applications. “A series of five chirps
similar to the chirping sound of a cricket” can hardly be considered “expected” or “industry
practice” in relation to software. See Mem. at Ex. 10. Nor does the “sound of a kiss made when,
for example, one is ‘blowing a kiss’ to another person” bear any expected relation to
“commercial and residential building construction.” Id. at Ex. 11.

The evidence also establishes that the 911 Hz Tone has not acquired distinctiveness. As
discussed in Nextel’s summary judgment motion, Ex. 1, Nextel SIM, at p. 18-19 & fn. 8, and as
further discussed below, Motorola’s survey could at most be considered to have demonstrated an
awareness among some users of the source of a conspicuously branded product rather than any
association of the Tone itself with a particular source. Id. And in any event, the study’s results
are insufficient to meet the Board’s standard for finding acquired distinctiveness. Id. Even if

Nextel were required to demonstrate the lack of distinctiveness of the 911 Hz Tone



notwithstanding the fact that it has not been used as a mark, all of the evidence in the record

supports the conclusion that the 911 Hz Tone is not distinctive.

C. Motorola’s Assertion That It Has Provided Uncontroverted
Evidence That its Sound Mark is Distinctive and In Use By
Motorola is Unfounded and Wrong.

1. Motorola’s Own Statement of Facts Directly Supports

Nextel’s Case.

Motorola’s Statement of Facts, recited on pages 2-4 of its Memorandum, directly

supports Nextel’s case. Motorola’s and Nextel’s respective statements of fact include the

following facts regarding “use” of the 911 Hz Tone:

MOTOROLA

NEXTEL

The sound is heard when a channel is
available for a two-way radio user to
communicate with another two-way radio
user. Mem. at 2 (citing Ex. 2, Klein Dep.
at pp. 28, 44-45, 102-103).

The 911 Hz Tone signifies that “either the
channel[’]s available for communication or
that the microphone is active and
transmitting.” Ex. 1, Nextel SIM at § 11
(citing Ex. 4, Klein Depo. Excerpt, at 44-
45).

Typical users of Motorola’s two-way
radios include personnel in public safety
(e.g., fire, police, and emergency medical
technicians), critical infrastructure sectors
(e.g., utility companies), and federal
government groups (e.g., Dept. of Defense,
Dept. of Justice). Mem. at 2-3 (citing Ex.
2, Klein Dep. at pp. 89-90, 123, 129-132).

The Motorola goods at issue in this matter
are two-way radios, which Motorola sells
to public safety agencies, such as police,
fire and EMT agencies. Ex. 1, Nextel SIM
at 9 3 (citing Ex. 3, 911 Hz Tone App. File
Wrapper).

Motorola trains end users of its radios to
recognize the sound as coming from
Motorola radios . . . Mem. at 3 (citing Ex.
2, Klein Dep. at pp. 45-46, 109-110, 117-
118)

Motorola’s witness asserted that when the

tone is heard by a user, that user would
know the product is a Motorola product
because the product also is marked with
“the Motorola label, the trademarks, the bat
wing emblem, things like that.” Ex. 1,
Nextel SIM at 9 14 (citing Ex. 4, Klein
Depo. Excerpt at 45-46).

2 Motorola’s motion also states that the 911 Hz Tone is heard through an “on-line
method” that “actually plays the tone.” . . . Mem. at 3 (citing Ex. 2, Klein Dep. at pp. 45-46, 109-
110, 117-118)). In the referenced deposition pages, Mr. Klein uses these phrases to describe
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For example, the sound is described in
Motorola’s user manuals and user guides. .
.. Mem. at 3 (citing Ex. 2, Klein Dep. at
pp. 45-46, 109-110, 117-118)

User manuals and training materials
provided to customers describe the various
tones emitted by the two-way radios in a
variety of ways, all within the context of
explaining the functions and features of the
products. The 911 Hz Tone is not
identified as such, but the same tone is
described variously as “a Group of
Medium-Pitched Tones,” a high pitched
“dih-dih-dit” tone, and/or “3 short, high
pitched tones (‘di-di-dit’),” in user manuals
for various 911 Hz Tone Products. Ex. 1,
Nextel SIM at § 17 (citing Klein Depo.
Excerpt at 62-70; Ex. 7, XTS™ 3000 Astro
User Manual, at MOT 002217; Ex 8,
MTX-800™ Privacy Plus® User Manual,
at MOT 000269; Ex. 9, STX® 800/821
SmartNet™ User Manual, at MOT
000321.)

It is also heard at trade shows where
Motorola displays and promotes its two-
way radios. ... Mem. at 3 (citing Ex. 2,
Klein Dep. at pp. 45-46, 109-110, 117-118)

Even in marketing contexts such as trade
shows, the 911 Hz Tone is heard only in
connection with its functional purpose.
Motorola’s witness explained that:

The Talk-Permit tone from its

inception has always

indicated that when you hear

this tone, you are being told

that either there is a channel

available for you now, or that

the channel has been — you

know, essentially you have

the channel. The microphone

is active. You can now

speak.

Ex. 1, Nextel SIM at 9§ 15 (citing Ex. 4,
Klein Depo. Excerpt, at 103). When asked
“are there times . . . when the tone is heard
and that’s not the case?,” the witness
replied “No. The tone is specific to — the

interactive training. Motorola produced an interactive training module on a CD, which played the
tone. As discussed above, however, it demonstrates the tone specifically and exclusively to
denote the activation of the “Talk-Permit” or “Call-Back” feature of the product. See Ex. 1,
Nextel SJM, at Ex. 4, Klein Depo. Excerpt, at 110-11.
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sound is specific to those events.” Id. at
103-04 (emphasis added). Motorola does
not feature or use the 911 Hz Tone in any
other way:

Q. Now, at any of those

trade shows, are you aware of

any instance in which

Motorola featured the 911 Hz

Tone other than in connection

with operation of the function

that it signifies?

A. I’'m not aware of any
other — any other presentation
of that tone.

Id. at 123.

In addition, Motorola’s two-way radios that
emit the sound are prominently marked
with the MOTOROLA word mark and
design marks. ... Mem. at 3 (citing Ex. 2,
Klein Dep. at pp. 45-46, 109-110, 117-118)

Motorola’s witness asserted that when the
tone is heard by a user, that user would
know the product is a Motorola product
because the product also is marked with
“the Motorola label, the trademarks, the bat
wing emblem, things like that.” Ex. 1,
Nextel SIM at q 14 (citing Ex. 4, Klein
Depo. Excerpt at 45-46).

Motorola ensures the consistency of its
sound among its two-way radios by, for
example, having requirements for the
particular pitch and cadence and
conducting verification testing of products.
Menm. at 4 (citing Ex. 2, Klein Dep. at pp.
13-14, 28)

The 911 Hz Tone and the other tones
emitted by Motorola’s two-way radios have
been kept consistent over successive
generations of two-way radio products
because the consistency makes it possible
for users (public safety, police and fire
officials) to recognize the activation of the
same operational feature without being
retrained. Ex. 1, Nextel SJIM at § 12 (citing
Ex. 4, Klein Depo. Excerpt, at 42-43). As
Motorola’s 30(b)(6) witness explained,
using the same tone to signify the same
feature in different products “allows
[customers] to understand what’s
happening without them interacting.” Id. at
Ex. 4, Klein Depo. Excerpt at 43. This
permits what Motorola refers to internally
as “Hands on, eyes off” operation of the
products by users. Id. at 42.
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Cf Mem. at 2-4 with Ex. 1, Nextel SJM, at 2-9. Motorola’s own statement of facts cites
examples of “use” of the 911 Hz Tone that solely and exclusively denote the operation of a
particular function of the radios. Contrary to its ultimate assertion, Motorola has adduced
absolutely no evidence that the 911 Hz Tone has been used in a trademark sense.

Motorola’s statement of facts directly supports and is consistent with Nextel’s statement
of facts in its own summary judgment motion. The facts are undisputed. The issue is ripe for
summary judgment and Nextel has met its burden of proof.

2. The 911 Hz Tone Has Not Been Used as a Mark, is Not

Distinctive, and Does Not Qualify For Trademark
Protection.

Motorola’s summary judgment motion asserts that the uncontroverted evidence
establishes that it has used the 911 Hz Tone as a mark and that that mark is distinctive. Mem. at
13-16. But all of the asserted uses of the 911 Hz Tone, see id. at 15, are among those operational
uses that have already been demonstrated by Nextel not to constitute use in a trademark sense.
See Ex. 1, Nextel SIM, at pp. 4-8, 14-16.

With respect to distinctiveness, Motorola asserts that it demonstrated and played the 911
Hz Tone for years, and had annual budgets of hundreds of thousands of dollars related to
advertising its products and participating in trade shows. Mem. at 15. But where none of those
activities and none of the advertising or trade show expenditures actually involved the use of the
911 Hz Tone as a mark, that evidence is irrelevant to whether the 911 Hz Tone has acquired
distinctiveness as an indicator of the source of the products being sold.

Motorola also produced a flawed survey conducted by Dr. Michael Rappeport. See Mem.
at 15-16. Despite the fact that Nextel had deposed Dr. Rappeport only two days before Motorola

filed its summary judgment motion, Motorola fails to make any mention of that deposition, and
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instead claims that its survey is “uncontradicted.” Mem. at 16. Nextel, however, challenged the
conclusions Motorola seeks to draw from Dr. Rappeport’s survey on grounds that are fully set
out in Nextel’s own summary judgment motion. See Ex. 1, Nextel SIM, at §§ 20-23; pp. 17-20.
Moreover, Motorola’s assertion that the survey’s supposed results — that a reported 42%
of respondents “recognized Motorola’s sound as coming from a single source” — are sufficient to
establish acquired distinctiveness is wrong as a matter of both fact and law. First, the survey
was structured not to measure whether the sound was associated with a single source but to
measure whether a product that had been named in a preliminary question was associated with a
single source. See Ex. 1, Nextel SJM, at pp. 8-9, 18-19. Second, Motorola’s purported 42%
result actually comprised a mere 14% who identified Motorola, combined with more than twice
as many — 29% — who named Nextel. Id. at p. 9. Nextel set forth in its own summary judgment
motion the case law holding that combining such results to reach an aggregate percentage is
inappropriate in addressing this type of question and that 42% is too low a result in any event.
Id. atp. 19 fn. 8. Motorola’s citation in its Memorandum of Textron, Inc. v. Int’l Trade
Comm’n, 224 U.S.P.Q. 625, 628 (Fed Cir. 1985), for the proposition that 40% and 37% survey
results were sufficient to establish acquired distinctiveness, see Mem. at 16, is misleading and
wrong. Textron itself found acquired distinctiveness based on a survey result of 61%. Id. But
both it and one of the cases it cited, Ideal Toy Corp. v. Plawner Toy Mfg. Corp.,216 U.S.P.Q.
102, 106 (3" Cir. 1982), involved surveys in which respondents were shown a “knock-off”
product and were asked to identify its source, and 61% and 40%, respectively, identified it as an
original. The other case cited by Textron, Monsieur Henri Wines, Ltd. v. Duran, 204 U.S.P.Q.
601, 605 (TTAB 1979), involved a survey in which 37% of the respondents correctly identified a

brand of wine based only on viewing isolated graphic elements of its label, compared with only
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0.1% to 2.8% who correctly identified the source of the other labels. None of these cases
supports a conclusion of acquired distinctiveness here, where only 14% of respondents named a
two-way radio when they heard the genuine 911 Hz Tone and then reported that they associated
that radio with Motorola.

I11. Conclusion

For the reasons stated herein, Nextel respectfully requests that the Board find that

Applicant’s Motion be DENIED.

Respectfully,

December 16, 2005 %@“ WJ/

John 1./Stewart, Jr.

Michael H. Jacobs

Karen C. Hermann

William J. Sauers

Attorneys for Nextel Communications, Inc.

CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004
Telephone No.: (202) 624-2500
Facsimile No.: (202) 628-5116
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OPPOSER’S MOTION FOR SUMMARY JUDGMENT
AND FOR SUSPENSION OF PROCEEDINGS

!71

“Wishing does not make a trademark or service mark be.”” Applicant Motorola, Inc.

(“Motorola”) has failed to satisfy the most fundamental requirement for obtaining a trademark
registration, as it has never used the sound that is the subj e;:t of this application as a trademark.
Opposer Nextel Communications, Inc. (“Sprint Nextel”),? pursuant to Fed. R. Civ. P. 56(c),
respectfully requests a summary judgment that Motorola has not established trademark rights in
the subject matter of its underlying application and that the application be dismissed. Sprint
Nextel further requests that the Board (1) reject Motorola’s unfounded affirmative defense of
laches and/or acquiescence and (2) suspend the proceedings in accordance with Trademark Rule
2.127(d) and TBMP § 528.03.

I. Introduction

The world is full of equipment and machines that make meaningful sounds. Car horns
honk, answering machines beep, and doorbells ring. By and large, however, car manufacturers
have not sought to establish trademark rights in their horns, answering machine companies do
not assert trademarks on their beeps, and doorbell manufacturers do not claim exclusive
trademark rights in “ding dong.”

Two-way radios — those made by Motorola as well as radios made by others — all have
“alert” tones that tell the user when certain operational features have been activated. The user

hears the signal and knows the particular radio function is working. Virtually every radio

! In re Morganroth, 208 U.S.P.Q. (BNA) 284, 287 (TTAB 1980).

2 Nextel Communications, Inc. merged with Sprint Corporation on August 12, 2005, and
the new entity is known as Sprint Nextel Corporation. We will refer to Opposer as “Sprmt Nextel.”
motion for joinder or to substitute parties will be filed as appropriate.



manufactured by any manufacturer relies on such audible tones and signals in its operation.
Motorola began manufacturing radios of the type at issue in this proceeding, capable of emitting
a wide variety of alert signals, in 1983 or 1984. Over the intervening years, Motorola did not
claim trademark rights in those various signals.

On April 9, 2003, however, Motorola filed this application, seeking to register an
electronic tone played at a certain cadence at a frequency of 911 Hz.> In its application,
Motorola alleges that it has used this tone in commerce since 1991. However, and as set forth in
more detail below, Motorola has not adduced a single piece of evidence sufficient to support its
allegation as a matter of law. The facts are beyond dispute: Motorola has never used the 911 Hz
Tone as a trademark. In the absence of any evidence of use, the 911 Hz Tone is not entitled to
registration.

As a separate matter, Motorola’s sole affirmative defense is an unsustainable argument
that Sprint Nextel’s opposition is barred due to laches and/or estoppel by acquiescence. This

affirmative defense also fails as a matter of law.

IL Undisputed Facts

A, Relationship Between the Parties

1. Sprint Nextel is one of the largest providers of cellular telephone services in the
United States. See Ex. 1, Notice of Opposition, at § 1; Ex. 2, Answer at 4 1.
2. Motorola and Sprint Nextel’s predecessor entity, Nextel Communications, Inc.,

have a long-standing business relationship, pursuant to which Motorola manufactures wireless

3 Essentially simultaneously, Motorola filed a second application, seeking registration of a
separate tone that is used by Sprint Nextel in advertising its own telecommunications and wireless walkie-
talkie services, and which is the subject of a separate opposition proceeding, Opp. No. 91/164,353.



phones with walkie-talkie capabilities that are sold to Sprint Nextel for resale to Sprint Nextel’s
cellular service customers. See Ex. 1, Notice of Opposition, at § 2; Ex. 2, Answer, at ] 2.

3. The Motorola goods at issue in this matter are two-way radios, which Motorola
sells to public safety agencies, such as police, fire and EMT agencies. See Ex. 3,911 Hz Tone
App. File Wrapper. The Motorola two-way radios are branded with the “Motorola” name and
Motorola’s “batwing” mark. See Ex. 4, Klein Depo. Excerpt, at 45-46. Sprint Nextel’s walkie-
talkie phones are also marketed to and sold to public safety agencies. See Ex. 5, Sprint Nextel
Website Printout. Sprint Nextel’s walkie-talkie phones compete directly with Motorola’s two-
way radios in that market. See Ex. 5, Sprint Nextel Website Printout.

B. Procedural History

4. On April 9, 2003, Motorola filed an application for registration of an electronic
sound consisting of a tone at 911 Hz played at a cadence of 25 milliseconds (ms) on, 25 ms off,
25 ms on, 25 ms off, 50 ms on (the “911 Hz Tone”) in connection with “[tJwo-way radios” (the
“911 Hz Tone Application™). Ex. 3, 911 Hz Tone App. File Wrapper.

5. The 911 Hz Tone Application was filed under Section 1(a) of the Lanham Act and
claimed May 6, 1991, as the date of first use and the date of first use in commerce. See Ex. 3,
911 Hz Tone App. File Wrapper.

6. On October 17, 2003, Motorola submitted a response to an Office Action
requiring a specimen evidencing use of the 911 Hz Tone in commerce. Motorola’s response
provided a specimen of use in the form of a compact disc that Motorola described as “[a] sound
file that contains a sound that emanates from a two-way radio to alert user or receiver of an

incoming call or the availability to speak.” Ex. 3,911 Hz Tone App. File Wrapper.



C. Motorola’s Alleged “Use” of the 911 Hz Tone
7. In response to Sprint Nextel’s Interrogatory No. 6, which requested Motorola to
describe in detail the manner in which it purports to use or to have used the 911 Hz Tone in
commerce, Motorola stated as follows:
Applicant has used the 911 Hz Tone in commerce by, among other
things, offering to sell and selling two-way radios and cellular
telephones that contain the chip referred to above (see Response to
No. 5) and from which the [911 Hz] Tone can be heard.
Ex. 6, Motorola’s Responses to Sprint Nextel’s First Set of Interrogatories (“Motorola Interrog.
Resp.”), at No. 6. Motorola’s response to Interrogatory No. 5, which had asked for a detailed
description of the way in which the 911 Hz Tone was affixed to any goods, was that the 911 Hz
Tone was affixed “through an electronic chip resident in the device and from which the sound
originates and emanates.” Ex. 6, Motorola Interrog. Resp., at No. 5. |
8. The 911 Hz Tone was created by Motorola engineers when the radios were first
developed in 1983 or 1984, and the parameters of its cadence and frequency were predetermined
by the interval at which the radios’ communications protocol permitted pulses and the frequency
on which their single frequency generator operated. See Ex. 4, Klein Depo. Excerpt, at 58-60.
The 911 Hz Tone, like the numerous other signal tones emitted by the Motorola radios, was
formed simply by using integral muiltiples of the given cadence and frequency. See id.
9. Radios manufactured by other companies also emit various sound signals, see id.
at 92, but for the first twenty years it manufactured its two-way radios, Motorola had never

undertaken any investigation to determine whether other radios use the same 911 Hz Tone. See

id at 92-94*

4 In August 2005, Motorola hired an expert witness, Dr. Michael Rappeport, to conduct a

survey and prepare a report regarding the tone, a copy of which is attached as Exhibit 5. Among the



10.  The 911 Hz Tone, like other two-way radio signal tones, serves a specific
function. That function is to signify the activation of one of the operations of the radios in which
the tone-generating chip is embedded. As stated by Motorola in its description of the specimen it
provided in response to the Office Action regarding its application, the 911 Hz Tone “emanates

from a two-way radio to alert user or receiver of an incoming call or the availability to speak.”

Ex. 3, 911 Hz Tone App. File Wrapper.

11.  Motorola’s Rule 30(b)(6) witness confirmed that the 911 Hz Tone signifies that
“either the channel[’]s available for communication or that the microphone is active and
transmitting.” Ex. 4, Klein Depo. Excerpt, at 44-45. The tone notifies the user of the activation
of what is referred to as the “Talk-Permit” or “Call-Back” function of the device. See id. at 49-
50. The 911 Hz Tone is one of a dozen or more different audible tones emanating from the two-
way radios, each signifying the activation of a different operation or feature of the radio. See id.
at 50, 62-63; see, e.g., Ex. 7, XTS™ 300 Astro User Manual, at MOT 002215-2217; Ex. §,
MTX-800™ Privacy Plus® User Manual, at MOT 000269; Ex 9, STX® 800/821 SmartNet™
User Manual, at MOT 000321-322.

12.  The 911 Hz Tone and the other tones emitted by Motorola’s two-way radios have
been kept consistent over successive generations of two-way radio products because the
consistency makes it possible for users (public safety, police and fire officials) to recognize the
activation of the same operational feature without being retrained. See Ex. 4, Klein Depo.
Excerpt, at 42-43. As Motorola’s 30(b)(6) witness explained, using the same tone to signify the

same feature in different products “allows [customers] to understand what’s happening without

responses were a number that identified the tone as coming from a two-way radig, but identified the radio
as manufactured by a company or companies other than Motorola. See Ex. 11, Rappeport Survey Report,
at MOT 004685-86.



them interacting.” Jd. at 43. This permits what Motorola refers to internally as “Hands on, eyes
off” operation of the products by users. Id. at 42.

13.  Other two-way radios, manufactured by Motorola’s competitors such as Macom
and Kenwood, also emit a number of different tones to denote the operation of different features.
See id. at 93-95. Motorola’s 30(b)(6) witness, when asked whether competjtors’ products also
emitted a “Talk-Permit” or “Call-Back” tone, stated that “[i]t would be my assumption that
those products would require some type of indication to notify the user that . . . either the channel
is available or the mike is active.” Ex. 4, Klein Depo. Excerpt, at 92 (emphasis added).

14, Motorola’s witness asserted that when the tone is heard by a user, that user would
know the product is a Motorola product because the product also is marked with “the Motorola
label, the trademarks, the bat wing emblem, things like that.” Id. at 45-46. But he also testified
that at least one other company, a product integrator, sells Motorola-manufactured radios that
emit the 911 Hz Tone, and those radios feature the brands of the other company. Id. at 47-48.

15.  Even in marketing contexts such as trade shows, the 911 Hz Tone is heard only in
connection with its functional purpose. Motorola’s witness explained that:

The Talk-Permit tone from its inception has always indicated that
when you hear this tone, you are being told that either there is a
channel available for you now, or that the channel has been — you
know, essentially you have the channel. The microphone is active.

You can now speak.

Id. at 103. When asked “are there times . . . when the tone is heard and that’s not the case?,” the

witness replied “No. The tone is specific to — the sound is spéciﬁc to those events.” Id. at 103-
04 (emphasis added). Motorola does not feature or use the 911 Hz Tone in any other way:
Q. Now, at any of those trade shows, are you aware of any

instance in which Motorola featured the 911 Hz Tone other than in
connection with operation of the function that it signifies?



A. T’'m not aware of any other — any other presentation of that
tone.

Id. at 123.

16.  Motorola’s witness reconfirmed this point in testifying about other situations in
which the 911 Hz Tone might be heard, in the context of a demonstration by a sales
representative at a customer’s facility, as follows:

Q. And in that context as well, is it the case that when you hear the
tone, it’s because the channel open function 1s working?

A. Again, the tone has always been in reference to either the call-
back ayailability or of the microphone active and communications
occurring.

Id. at 104-05 (emphasis added).

17. Motorola does not run any audiovisual advertising for 911 Hz Tone Products in
which the 911 Hz Tone is heard. Id. at 117. Motorola’s 30(b)(6) witness was unaware of any
print advertising that specifically identifies the 911 Hz Tone. /d. at 107-08. User manuals and
training materials provided to customers describe the various tones emitted by the two-way
radios in a variety of ways, all within the context of explaining the functions and features of the
products. The 911 Hz Tone is not identificd as such, but the same tone is described variously as
“a Group of Medium-Pitched Tones,” a high pitched “dih-dih-dit” tone, and/or “3 short, high
pitched tones (‘di-di-dit’),” in user manuals for various 911 Hz Tone Products. Id. at 62-70; Ex.
7, XTS™ 3000 Astro User Manual, at MOT 002217; Ex 8, MTX-800™ Privacy Plus® User
Manual, at MOT 000269; Ex. 9, STX® 800/821 SmartNet™ User Manual, at MOT 000321.

18. In all, Motorola identified a total of five circumstances in which a potential
customer might actually hear the 911 Hz Tone: (i) when being trained in the use of the product,

(i) when attending a trade show, (iii) when viewing a sales representative’s demonstration, (iv)

when using the product after purchase, or (v) when hearing someone else using the product. See
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Ex. 4, Klein Depo. Excerpt, at 45, 117-120. In each of those circumstances, as Motorola’s
witness confirmed, the 911 Hz Tone specifically and exclusively denotes the activation of the
“Talk-Permit” or “Call-Back” feature of the product. Id. at 110 (training); 103-04, 123 (trade
shows); 104-05 (sales demo); 42-43 (use of product); 119 (others’ use in the field).

19.  Motorola admitted in April 2005 that it had conducted no surveys regarding the
911 Hz Tone or any products that feature the 911 Hz Tone. See Ex. 10, Motorola’s Response to
Sprint Nextel’s First Request for Documents and Things (“Motorola Resp. to Doc. Req.”), at
Nos. 4, 5.

20.  On September 14, 2005, after the close of discovery in this proceeding, Dr.
Rappeport completed, on behalf of Motorola, a “Study of the ‘Chirp’ Sound” (the “Study”) that
purported to survey whether the 911 Hz Tone “has in fact acquired source indicating
distinctiveness.” Ex. 11, Rappeport Survey Report, at MOT 004677.

21.  The Study involves administration of live interviews with 180 employees or
volunteers at police stations and fire departments, in which the interviewee was played several
sounds, including the 911 Hz Tone, on a CD or cassette tape player, and then was asked a series
of questions. See id. at MOT 004681-83.

22.  Immediately after the interviewee heard each sound played, he or she was asked
the following questions:

1. If you happen to know what this sound is, please tell me what it
is and what, if anything, you know about it. Please be as specific
as possible. If you don’t happen to know what the sound is, it is
okay to say so. [RECORD VERBATIM RESPONSE.] Is there
anything else?

2. [IF THE RESPONDENT IDENTIFIES THE SOUND, BUT
DOES NOT MENTION A SPECIFIC COMPANY IN HIS OR

HER ANSWER, ASK:] You said that the sound comes from a
[ANSWER FROM ABOVE]. Are you thinking of one company



who makes that [ANSWER] or more than one company who
makes that [ANSWER]?

Id. at MOT 004681, 004690-93.

23.  Dr. Rappeport reported that, after discarding 16 interviews collected by one
intérviewer that could not be validated, leaving 164 interviews, the following percentages of
respondents identified the following companies in the aggregate in response to either Question 1

or Question 2 :

Motorola Only 14%
Nextel Only 29%
Motorola and Nextel 9%

Id. at 004685. After further eliminating responses he considered to reflect “guessing,” he
reported that the following percentages had both identified the respective companies and also
identified a radio or walkie-talkie as the device with which the sound was associated:

Motorola Only 11%
Nextel Only 24%
Motorola and Nextel 7%

Id. at 004686.

24.  Motorola admitted that it has never licensed the 911 Hz Tone to anyone. See Ex.
6, Motorola Interrog. Resp., at Nos. 17, 20.

25.  Motorola admitted that it does not police third-party uses of the 911 Hz Tone, nor
has it attempted to enforce any rights in the 911 Hz Tone against any third party. See Ex. 10,
Motorola Resp. to Doc. Req., at No. 6.

26.  Motorola admitted that it is not aware of any current or prior third-party use of the

911 Hz Tone. See Ex. 6, Motorola Interrog. Resp., at No. 17.



I11. Argument

A mere operational feature of a product cannot be entitled to trademark protection, unless
it is also used as, and functions as, a mark. See 15 U.S.C. §§ 1052, 1127. Here, the asserted
mark is simply an operational signal tone emitted by a two-way radio. The 911 Hz Tone has not
been used as a mark, and, therefore, the most fundamental prerequisite for registration cannot be
met.

Unlike a visual mark or label affixed to a product, which can create a lasting impression
that serves to identify the product’s source, sounds that merely indicate the operation of a
product’s various features cannot, without more, serve as a mark. Automobile manufacturers
program recognizably different tones into their products, such as a “fasten seatbelt” chime and a
“blinker on” sound. An elevator may “ding” when the door is ready to open and “beep” as-it
passes each floor. But the sounds function as signals, not as trademarks. Unless the
manufacturer takes steps to create a separate commercial impression for one of those sounds, by
which it becomes associated with the product’s source rather than just with the operation of the

particular function it denotes, the sound itself cannot be found to have been used as a mark.

In this case, it is indisputable that the 911 Hz Tone has not been used as a mark.

A. As Used by Motorola, the 911 Hz Tone Does Not Function As a
Trademark

1. A Trademark Must Identify and Distinguish the Source of the
Goods

The Lanham Act defines a trademark as

any word, name, symbol, or device. . . (1) used by a person . . . to
identify and distinguish his or her goods . . . from those
manufactured or sold by others and to indicate the source of the

goods

-10-



‘ show use of the designation ‘Aaa’ as a mark identifying applicant’s service.” Id. at 2048. The
Board affirmed, holding that:
[1]t appears to us that applicant’s various rating symbols, including
the designation “Aaa,” are used in the specimens of record to
identify and distinguish not applicant’s rating services, but rather
the ratings themselves, and that they would be so perceived by the
public. That is, the significance of the symbols, as they are used in
the specimens, is that of rating symbols (i.e., indications of
applicant’s opinion of the investment quality of debt instruments),
not service marks. While it is not inconceivable that a particular
designation could be used, and therefore function, both as a rating
symbol and as a trademark or service mark, applicant’s designation
“Aaa” is not so used in the specimens of record.
Id. at 2048-49. As in Morganroth, the fact that a designation could be used as a mark was
insufficient to support its registration where the applicant had not proved that it was used as a
mark.
| ‘ Whether a designation for which registration is being sought has actually been used as a
mark is to be determined in the first instance by examining the specimens of record in the
application. Id. at 2047 (citing In re Bose Corp., 546 F.2d 893, [192 U.S.P.Q. (BNA) 213]
(CCPA 1976), and In re Scientific Methods, Inc., 201 U.S.P.Q. (BNA) 917 (TTAB 1979)).
Unless the specimen, or other evidence adduced in support of an application, shows that the
applicant has used a “‘constant pattern’ or design to highlight” the particular word, symbol, or
device sought to be registered in contrast with other such designations used in connection with -
the good or service, the particular designation cannot be found to have been used as a trademark.
MicroStrategy Inc. v. Motorola, Inc., 245 F.3d 335, 342 (4th Cir. 2001) (emphasis added). The
Board refused registration, for example, for a background design that always appeared in

conjunction with a company’s registered marks, where there was no evidence that the applicant

had “called attention” to the design per se “or otherwise ha[d] promoted this background design'

-12-



in a way that would set the design apart” from the marks with which it appeared. In re Benetion
Group S.p.A., 48 U.S.P.Q.2d (BNA) 1214, 1216-17 (TTAB 1998). Where an applicant promotes
an aspect of its product “simply as one more feature of its [goods]” rather than as an indication of
origin, registration is not permissible. In re Upper Deck Co., 59 U.S.P.Q.2d (BNA) 1688, 1692-
93 (TTAB 2001).

As the Board has stated, “[i]t is settled that when a designation or slogan imparts an
impression of conveying advertising or promotional information rather than of distinguishing or
identifying the source of goods or services, it cannot be the basis for registration.” In re Niagara
Frontier Services, Inc., 221 U.S.P.Q. (BNA) 284, 285-86 (TTAB 1983). When, as here, the
asserted mark does not even impart promotional information, but, as both Motorola’s evidence
and its specimen make clear, the asserted mark is used instead only to convey information about
the functional status of a particular operational feature of the product, registration cannot be
issued.

2. Mere Emanation of the 911 Hz Tone from Motorola’s Two-

Way Radios During Operation Does Not Constitute Use as a
Trademark

In order to be registered, the 911 Hz Tone must be shown to have been used by Motorola
(1) to identify and distinguish its goods from those of others, not merely to distinguish different
features of its own product, and (2) to indicate the source of those goods. The undisputed facts
demonstrate that Motorola has failed to meet this most fundamental statutory prerequisite. The
911 Hz Tone is used to provide information to the user regarding the operation of the goods, not
as a trademark. The 911 Hz Tone is one of more than a dozen electronically generated tones that
Motorola’s engineers programmed into the radios to distinguish and differentiate among their
different operational functions. Exhibit 12, which is an excerpt from a 52-page User Manual for

one of Motorola’s 911 Hz Tone Products, vividly depicts the number and respective meanings of
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. the many tones emanating from the goods.® Motorola cannot now, more than 20 years after first
manufacturing the product, arbitrarily choose one of those tones and claim it as a trademark. As
the Board noted in Morganroth, the trademark use requirement

clearly does not contemplate that the public will be required or

expected to browse through a group of words, or scan an entire

page in order to decide that a particular word, separated from its

context, may or may not be intended, or may or may not serve to

identify the product . . . [A trademark] must be used in such a

manner that its nature and function are readily apparent and

recognizable without extended analysis. . .
208 U.S.P.Q. (BNA) at 288, quoting National Geographic Society, 83 U.S.P.Q. (BNA) 260, 260-
61 (Comr. 1941); see also In re Whataburger Sys., Inc., 209 U.S.P.Q. (BNA) 429, 430 (TTAB
1980) (designation may not be registered unless it is used “in such a manner that its function as
an indication of origin may be readily perceived by persons encountering the goods or services in

. connection with which it is used”).

None of the tones emitted by Motorola’s two-way radios, including the 911 Hz Tone,
meets this fundamental standard. Like the multiple ratings designations in Moody s and the
multiple phrases and pictures in the advertising in Morganroth, none of the Motorola tones

functions individually as an indication of origin that may be readily perceived as such by the

person encountering it. On the contrary, the Motorola tones function in a way similar to tones

6 The descriptions of the 911 Hz Tone in manuals and training materials cannot themselves
constitute use as a trademark sufficient to meet the statutory prerequisite. First, use of a sound mark
cannot be established by evidence of non-aural references. See Ride the Ducks, LLC v. Duck Boat Tours,
Inc., 75 U.S.P.Q.2d (BNA) 1269, 1276 (E.D. Pa. 2005). But even if printed descriptions were able to
substitute for use of the actual sound, Motorola’s vague and inconsistent characterizations of the Call-
Back tone, included within extensive lists of other operationally functional tones and buried in extensive
manuals, see, e.g., paragraph 17 above citing Ex. 7 at MOT 002217, Ex. 8 at MOT 000269, and Ex. 9 at
MOT 000321, could not be understood by users or purchasers of the two-way radios as trademarks
indicating the source of the products. See Morganroth, National Geographic, and Whataburger cases
cited infra in text.
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encountered in everyday life, which indicate the status of a device or the occurrence of a
particular event. When a user encounters Motorola’s “Talk Permit” tone — the 911 Hz Tone —
while operating the two-way radio, he or she knows nothing more than that the line is open, just
as the device’s “Dispatch Busy” tone tells him or her that the line is busy. See Ex. 9 at MOT
000321.

Motorola’s description of the specimen it submitted in support of its application could not
be more clear as to how the 911 Hz Tone is used, stating that it “emanates from a two-way radio

to alert user or receiver of an incoming call or the availability to speak.” Ex. 1, Notice of

Opposition, at 4 8; Ex. 2, Answer, at § 8 (emphasis added). And the undisputed evidence fully
confirms that characterization, establishing that in every one of the circumstances in which a user
or potential purchaser of Motorola’s two-way radios hears the 911 Hz Tone, it is as a signal that
specifically and exclusively denotes the activation of the “Talk-Permit” or “Call-Back” feature of
the product. See Ex. 4, Klein Depo. Excerpt, at 42-43, 103-05, 110, 119, 123,

As a general matter, consumers expect two-way radios (and other aural communications
devices) to make audible tones that correlate to various operations of the products, and do not
consider those sounds to act as source identifiers. Indeed, Motorola maintained the 911 Hz Tone
across successive generations of two-way radio products precisely because the tone had
operational significance, and consistency avoided the need to retrain users. Klein Depo. at 103-
104. Motorola’s witness acknowledged that other two-way radio manufacturers must also
provide signal tones that serve the same purpose in their products. See id. at 92, 94-95.

For the 911 Hz Tone specifically, Motorola’s witness repeatedly confirmed that users

encounter it only as an operational indication of the availability of the Talk-Permit or Call-Back
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function. Motorola admitted that at trade shows, no use is made of the 911 Hz Tone other than
in connection with operation of the function that it signifies:
Q: Now, at any of those trade shows, are you aware of any instance in
which Motorola featured the 911 Hz Tone other than in connection
with the operation of the function that it signifies?
A: I'm not aware of any other — any other presentation of that tone.
Id. at 123. The same point was reconfirmed with respect to use of the tone in product

demonstrations by Motorola sales representatives:

Q. And in that context as well, is it the case that when you hear the
tone, it’s because the channel open function is working?

A. Again, the tone has always been in reference to either the call-back
availa‘pility or of the microphone active and communications
occurring.

Id. at 104-05 (emphasis added).

Accordingly, whenever consumers hear the 911 Hz Tone, they perceive that tone as an
indicator of the current status of the two-way radio, and not as an indication of the source of the
goods. The 911 Hz Tone is merely one tone plucked from a myriad of tones emitted by
Motorola’s two-way radios, all used as operational signals. Motorola has never highlighted the
911 Hz Tone in advertising or otherwise used it as a source-identifying mark. Merely

embedding a sound chip in the products and demonstrating the tone in its function as an

operational signal is legally insufficient to establish trademark use.’

7 Motorola’s 30(b)(6) witness asserted that the 911 Hz Tone serves to indicate source when

users hear the tone during use of a two-way radio, but only because the radio displays “the Motorola
label, the trademarks, the bat wing emblem, things like that.” Ex. 4, Klein Depo. Excerpt, at 45-46. The
source identification, in other words, comes from Motorola’s actual trademarks, not the tone. See In re
Benetton Group S.p.A., 48U.S.P.Q.2d (BNA) 1214, 1216-17 (TTAB 1998). '
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B.  Any Attempt to Show Distinctiveness of the 911 Hz Tone Would Be
Unavailing

The handful of decisions addressing sound marks establish special requirements with
respect to the question of distinctiveness. As the Board has observed, “the criteria for the
registration of sound marks must be somewhat different” from the criteria for other more
conventional types of marks, given the fact that, unlike a visually perceptible trademark applied
to goods, an asserted sound mark “depends upon aural perception of the listener which may be as
fleeting as the sound itself.”” In re General Elec. Broad. Co., Inc., 199 U.S.P.Q. (BNA) 560, 563
(TTAB 1978). Thus, especially for alleged sound marks that “resemble or imitate
‘commonplace’ sounds or those to which listeners have been exposed under different
circumstances,” persuasive evidence must be presented to support the acquired distinctiveness of
the sound. Id.; see also, e.g., Ride the Ducks, 75 U.S.P.Q.2d at 1274-76. And for sound marks
as well as other kinds of marks, an allegedly distinctive product feature or configuration that
merely follows industry practice and meets consumer expectations for such a product, however
unique it may otherwise be, will not be found inherently distinctive. See, e.g., CITC Indus. Inc.
v. Levi Strauss & Co., 216 U.S.P.Q. (BNA) 512 (TTAB 1982) (batwing mark incorporated in
shoe sole design); Anchor Hocking Glass Corp. v. Corning Glass Works, 162 U.S.P.Q. (BNA)
288 (TTAB 1969) (stylized floral design on glassware).

Analogously, applicants asserting trademark rights in product configurations or other
non-traditional marks that, like the 911 Hz Tone, have denotative significance must demonstrate

“that the primary significance of the term in the minds of the consuming public is not the product

but the producer.” Kellogg Co. v. National Biscuit Co., 305 U.S. 111, 118 (1938) (emphasis
added); Inwood Lab., Inc. v. Ives Lab., Inc., 456 U.S. 844, 851 n.11, 857-58 n. 20 (1982)

(pharmaceutical capsule colors, even though arbitrarily selected, served functional purpose).
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‘ But even a claim of inherent or acquired distinctiveness cannot overcome the failure of
the 911 Hz Tone to function as a mark. Where malter sought to be registered is not registrable
because it is not a mark within the meaning of the Trademark Act, a claim that the matter has
acquired distinctiveness under §2(f) as applied to the applicant’s goods or services does not
overcome the refusal. See, e.g., In re G.D. Searle & Co., 360 F.2d 650, 655 [149 U.S.P.Q.
(BNA) 619, 624] (CCPA 1966) (“[w]here it appears that registrability of the term is precluded
under sections 45 and 2 [because it does not function as a source identifier], inquiry under
sections 2(e) and 2(f) is not necessary”); TrafFix Devices, Inc. v. Marketing Displays, Inc., 532
U.S. 23, 33, [58 U.S.P.Q.2d (BNA) 1001, 1007] (2001) (“[flunctionality having been
established, whether MDI’s dual spring design has acquired secondary meaning need not be
considered”); In re Tilcon Warren, Inc., 221 U.S.P.Q. (BNA) 86, 88 (TTAB 1984) (“{Ijong use

. of a slogan which is not a trademark and would not be so perceived does not, of course,
transform the slogan into a trademark™). Even an inherently distinctive designation cannot be
registered as a trademark unless it is used as one. See In re Niagara Frontier Serv., Inc., 11
U.S.P.Q. (BNA) at 286 (advertising slogan found not merely descriptive, but nonetheless
unregistrable because not used as a mark).

Motorola’s own survey fails for this very reason. The survey methodology was based on
the explicit premise that acquired distinctiveness could be shown by first establishing whether
the sound is recognized as indicating a particular event, not a product’s source. See Ex. 11,
Rappeport Survey Report, at MOT 004677. The questionnaire compounded that mistaken
premise, by asking respondents who initially identified the 911 Hz Tone, for example, as a signal

from a two-way radio, this follow-up question:
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“You said that sound comes from a [two-way radio]. Are you
thinking of one company who makes that [two-way radio] or more
than one company who makes that [two-way radio]?”

Id. at MOT 004681 (emphasis added). In other words, respondents were not being asked
whether they associated the 911 Hz Tone with a particular company source, but whether they
associated particular products with such a company. In the case of the Motorola products, the
latter association could only have resulted, as admitted by Motorola, through the application of
Motorola’s registered trademarks and labels affixed to the two-way radios. See Ex. 4, Klein
Depo. Excerpt, at 45-46; see, e.g., Ex. 7, at MOT 002212 (graphical representation of portable
radio). At most, the survey collected information about some users’ recognition of the fact that
Motorola-branded radios were made by Motorola.

Thus, the survey responses could in no way properly be read as evidence of acquired

8

distinctiveness of the 911 Hz Tone.® In fact, on the contrary, the survey design effectively

concedes the central reason for dismissing Motorola’s application as a matter of law: that the

8 Indeed, even if the survey had been properly designed and implemented, the results -
only 11% identified the product and Motorola as its single source — could not support a finding of
acquired distinctiveness. See, e.g., IP. Lund Trading ApS v. Kohler Co., 118 F.Supp.2d 92, 107, [56
U.S.P.Q.2d (BNA) 1776, 1789] (D. Mass. 2000) (50% or higher typically considered sufficient).
Although the Study purports to lump these disappointing results for Motorola together with much higher
percentages for Nextel to arrive at a 42% aggregate figure, Ex. 11, Rappeport Survey Report, at MOT
004686, that approach is impermissible in this context. In Lund, a survey also conducted by Dr.
Rappeport was rejected on the basis that it inappropriately lumped single-source responses together to get
to 62%. The court noted that only 33% of the respondents associated the alleged mark with the correct
source, while the remaining respondents identified its competitor or another manufacturer. Lund at 1789.
“There can be no secondary meaning if the majority of consumers surveyed — and knowledgeable ones at
that — believed the [product at issue] came from a single source, but when asked, it became clear that the
vast majority of consumers did not associate the design with [applicant).” Id.; see also, e.g., Zippo Mfg.
Co. v. Rogers Imports, Inc., 216 F. Supp. 670, 689, [137 U.S.P.Q. (BNA) 413, 428] (S.D.N.Y. 1963)
(25% insufficient to establish secondary meaning, particularly in light of fact that 24.1% incorrectly
identified a different well-known company as the product’s source); Carroll Shelby Licensing, Inc. v.
Superperformance Int’l, Inc., 251 F. Supp.2d 983, 987 (D. Mass 2002) (survey was “completely
unreliable” because of the expert’s “conclusory grouping of responses”).
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911 Hz Tone was used to denote an operational “event” or function of the product, and not as a

trademark identifying the source of the product.

IV. Motorola’s Affirmative Defense Is Insufficient as a Matter of Law

Motorola asserted the affirmative defense of acquiescence and/or laches in its Answer to
the Noticc of Opposition. This defense fails as a matter of law.

In Nat’l Cable Television Ass’n Inc. v. American Cinema Editors Inc., 937 F.2d 1572,
1581 [19 U.S.P.Q.2d (BNA)1424, 1432] (Fed. Cir. 1991), the Federal Circuit held that a defense
of laches is unavailable as a matter of law in an opposition proceeding, as any laches period with
respect to registration can only begin to run upon publication of the application, not upon
purported knowledge of use of the mark. Motorola’s mark was published for opposition on
February 24, 2004. Sprint Nextel timely filed its opposition on August 23, 2004, after obtaining
appropriaté extensions of time to oppose. Motorola’s laches defense should be dismissed as a
matter of law under the NCTA ruling.

Furthermore, “[a]cquiescence and estoppel require some affirmative act by opposer
which led applicant to reasonably believe that opposer would not oppose applicant’s registration
of its mark.” DAK Indus., Inc., v. Daiichi Kosho Co., Ltd., 25 U.S.P.Q.2d (BNA) 1622, 1625
(TTAB 1993). Motorola has identified no evidence of such an affirmative act by Sprint Nextel,
because there is none. Especially in view of the fact that Motorola never used the 911 Hz Tone
as a mark, there could have been no basis for Sprint Nextel to imagine that Motorola would seek
registration until it ultimately did so, twelve years after its first alleged use. Motorola could not
have had any reasonable basis for a belief that Sprint Nextel would not oppose such a
registration. Sprint Nextel has carried its burden under Rule 56, see Celotex Corp. v. Catrett,

477 U.S. 317, 325 (1986); Kellogg Co. v. Pack’em Enterprises, Inc., 951 F.2d 330, [21
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U.S.P.Q.2d (BNA) 1142] (Fed. Cir. 1991), and Motorola’s acquiescence defense should also be

stricken.

V. CONCLUSIONS

For the reasons stated herein, Sprint Nextel respectfully requests that the Board find that
the 911 Hz Tone is not entitled to a trademark registration and that Motorola’s asserted
affirmative defenses of acquiescence and/or laches are insufficient as a matter of law. Therefore,
Sprint Nextel respectfully requests that its Motion for Summary Judgment be GRANTED, that
Application No. 78/235,618 be refused registration, and that the instant Opposition be sustained.

Respectfully,

November 11, 2005 %&W

Johnf. Stewatrt, Jr.

Michael H. Jacobs

Karen C. Hermann
William J. Sauers
Attorneys for Sprint Nextel

CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004
Telephone No.: (202) 624-2500
Facsimile No.: (202) 628-5116
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CERTIFICATE OF SERVICE

Pursuant to 37 C.F.R. § 2.198, I hereby certify that a true copy of OPPOSER’S MOTION
FOR SUMMARY JUDGMENT was served on counsel for Motorola on the 11 day of
November, 2005, by e-mail (without exhibits), and by sending the exhibits to the same on the
12" day of November, 2005, by United States Postal Service Express Mail, to:
John T. Gabrielides
BRINKS, HOFER, GILSON & LIONE
455 North Cityfront Plaza Drive

NBC Tower, Suite 3600
Chicago, Illinois 60611-5599

W%W%

Michael H. Jacobs
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Trademark Trial and Appeal Board Electronic Filing System. hitp.//estia. uspto.gov

ESTTA Tracking number: ESTTA13805
Filing date: 08/23/2004

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated

application.
Opposer Information
Name Nextel Communications, Inc.
Granted to
Date
. 08/22/2004
of previous
extension
Nextel Communications, Inc.
2001 Edmund Halley Drive
Address | pesion, VA 20191
{ UNITED STATES
John 1. Stewart, Jr.
Crowell & Moring LLP
Attorne 1001 Pennsylvania Avenue, NW
o ﬁfm Washington, DC, DC 20004
s UNITED STATES
jstewart@crowell.com, khermann(@crowell.com,
wsauers@crowell.com Phone:(202) 624-2500

Applicant Information

Application No | 78235618 P“"f;‘“’“ 02/24/2004
Opposition Opposition
4
Filing Date 08/23/200 Period Ends 08/22/2004
Applicant Motorola, Inc.




Goods/Services Affected by Opposition

Class 009. First Use: 19910506 First Use In Commerce: 19910506
All goods and sevices in the class are opposed, namely: Two-way radios

Notice of Opposition (Executed).pdf ( 4 pages )

Attachments
Signature | /John L. Stewart, Jr./
Name John I. Stewart, Jr.

Date

08/23/2004




Attorney Docket: 100773.92133US
BOX - TTAB

' IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC.,

)
)
Opposer, )
) Opp. No.: _
v. ) App. No.:  78/235,618
) Pot. Mark: SENSORY MARK
MOTOROLA, INC., ) (911 Hz tone)
) .
Applicant, )
)
BOX-TTAB - FEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514
NOTICE OF OPPOSITION

Honorable Commissioner:

NEXTEL COMMUNICATIONS, INC. (“Opposer”), a corporation duly
organized and existing under the laws of the State of Delaware, located and doing
business at 2001 Edmund Halley Drive, Reston, VA 20191, believing that it will be
damaged by registration, hereby opposes Application Serial No. 78/235,618, filed
April 9, 2003, under the Trademark Act of 1946, as amended (“Lanham Act”), in the
name of MOTOROQOLA, INC. (“Applicant”).

The grounds for opposition are as follows:

1. Opposer is one of the largest providers of cellular teléphone and
dispatch communications services in the United States, and currently has over 12

million subseribers to its services nationwide.

lof4
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Attorney Docket: 100773.92133US
BOX -TTAB

2. Opposer and Applicant have a long-standing business relationship,
whereby Applicant manufactures ,phon;as, and accessories therefor, for sale by
Opposer for use with Opposer’s cellular telephone and dispatch services.

3. Applicant manufactures phones and accessories for Opposer’s dircct
competitors.

4. On April 9, 2003, Applicant filed an application for registration of an
electronic sound consisting of a tone at 911 Hz played at a cadence of 25
milliseconds (ms) on, 25 ms off, 25 ms on, 25 ms off, 50 ms on (“the 911 Hz Tone
Applicatio:i”).. The 911 Hz Tone Application was assigned Serial No. 78/235,618,
and was published for opposition in the Official G,azet:té- on February 24, 2004. As
published for opposition, the goods recited in the 911 Hz Tone Application are
“[t}wo-way radios.”

5. The 911 Hz Tone Application was filed under Section 1(a) of the
Lanham Act, and claimed May 6, 1991, as the date of first use and the date of first
use in commerce.

6. On October 17, 2003, the United States Patent and Trademark Office
(“USPTO”) issued an Office Action in connection with the 911 Hz Tone Application,
requiring a description of the 911 Hz tone and a specimen evidencing use of the 911
Hz tone in commexce.

7. On October 17, 2008, Applicant submitted a response to the USPTO

Office Action. The response included a description of the 911 Hz tone as follows:
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Attorney Docket: 100773.92133US
BOX - TTAB

“[t]he mark is an electronic chirp consisting of a tone at 911 Hz played at a cadence
of 25 me ON, 25 ms OFF, 25 ms ON, 25 'ms OFF, 50 ms ON.”

8. Appﬁliéant’s response to the USPTO Office Action also included a
specimen of use in the form of a compact disc described as “[a] sound file that
contains a sound that emanates from a two-way radio to alert user or receiver of an
incoming call or the availability to speak.” The specimen was asserted to have been
in use in commerce .sin_ce at least as early as the filing date of the application.

9. Upon information and belief, Applicant has not used the 911 Hz tone
in commerce in connection with the goods listed in the 911 Hz Tone Application, in
derogation of Sections 1 and 45 of the Lanham Act. See 15 U.S.C. §§ 1051, 1127.

10. Upon information and belief, the 911 Hz tone is not inherently
distinctive and has not acquired distinctiveness as to the goods listed in the 911 Hz
Tone Application, in derogation of Sections 1, 2, and 45 of the Lianham Act. See 15
U.S.C. §§ 1051, 1052, 1127.

11.  Opposer avers that, as it is a purchaser and potential purchaser of
communications devices incorporating two-way radio capabilities from Applicant
and other vendors of such devices, and as Opposer also sells such devices to end
users, it will be damaged by the unjustified registration by Applicant of the 911 Hz
tone as set forth in the 911 Hz Tone Application.

WHEREFORE, Opposer, NEXTEL COMMUNICATIONS, INC., believes
and avers that it will be damaged by registration of the 911 Hz tone as aforesaid,

and prays that said Application Serial No. 78/235,618 be ,r_ejec.te&, that no
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BOX - TTAB

régistration be issued thereon to Applicant, and that this Opposition be sustained in
favor of Opposer. -

Opposer has appointed JOHN I. STEWART, JR., JEFFREY D. SAN OK, and
MICHAEL H. JACOBS, members of the law firm of CROWELL & MORING LLP,
and members of the Bar of the District of Columbia, to prosecute thls Opposition
proceeding and to transact all business in and before the United States Patent and

Trademark Office in connection herewith. Please address all correspondence to:

John 1. Stewart, Jr.
Cr-ow_ell & Moring LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004 -
Telephone No.: (202) 624-2500
Facsimile No.: (202) 628-5116
The filing fee in the amount of $300.00 should be charged to the Deposit
Account of Crowell & Moring LLP, Account Number 05-1323 (Docket
#100773.92133US). Please credit any overpayments or charge any additional fees
to the Deposit Account of Crowell & Moring LLP, Account Number 05-1323 (Docket
#100773.92133US).
Respectfully submitted,

August 23, 2004 %@MW

Jobh 1. Stewart, Jr.
Attorney for Opposer

CROWELL & MORING LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004
Telephone No.: (202) 624-2500
Facsimile No.; (202) 628-5116
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Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA17332
Filing date: 10/18/2004

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

191161817

1 Defendant

+ Motorola, Inc.

{ Motorola, Inc.

11303 East Algonquin Road
1 Schaumburg, 1L 60196

{ Carolyn E. Knecht

1 Motorola, Inc.

1600 North U.S. Highway 45
+ Libertyville I, U, SA 60196

1 Answer

{ John T. Gabrielides

1 10/18/2004
Answer 101804 F.pdf ( 5 pages )




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC,,
Opposer,
Opposition No.: 91161817
V.
App. No.: 78/235,618
MOTOROLA, INC,, Mark: SENSORY MARK
' (911 Hz tone)
Applicant.

ANSWER TO NOTICE OF OPPOSITION

Motorola, Inc. (“Applicant”) answers the Notice of Opposition as follows. For the
Board’s convenience, each allegation in the Notice is set forth below and followed by
Applicant’s answer thereto.

1. Opposer is one of the largest providers of cellular telephone and dispatch
communications services in the United States, and currently has over 12 million subscribers
to its services nationwide.

ANSWER: Applicant admits that Opposer is one of the largest providers of cellular
telephone services in the United States. Applicant is without information sufficient to form a
belief as to the truth of the remaining allegations set forth in paragraph 1, and therefore,
denies the allegations.

2. Opposer and Applicant have a long-standing business relationship, whereby
Applicant manufactures phones, and accessories therefor, for sale by Opposer for use with
Opposer’s cellular telephone and dispatch services.

ANSWER: Applicant admits that it has a long-standing business relationship with Opposer.

Applicant admits that it 1s a manufacturer of MOTOROLA phones and phone accessories

that function on MOTOROLA network infrastructure operated by Opposer, and which



phones and accessories are sold to Opposer for resale to Opposer’s cellular service
customers. Applicant is without information sufficient to form a belief as to the truth of the
remaining allegations set forth in paragraph 2, and therefore, denies the allegations.

3. Applicant manufactures phones and accessories for Opposer’s direct
competitors.

ANSWER: Applicant admits that it is a manufacturer of MOTOROLA phones and phone
accessories that are sold to Opposer’s direct competitors for resale to cellular service
customers. Applicant is without information sufficient to form a belief as to the truth of the
remaining allegations set forth in paragraph 3, and therefore, denies the allegations.

4. On April 9, 2003, Applicant filed an application for registration of an
electronic sound consisting of a tone at 911 Hz played at a cadence of 25 milliseconds (ms)
on, 25 ms off, 25 ms on, 25 ms off, 50 ms on (“the 911 Hz Tone Application™). The 911 Hz
Tone Application was assigned Serial No. 78/235,618, and was published for opposition in
the Official Gazette on February 24, 2004. As published for opposition, the goods recited in
the 911 Hz Tone Application are *“[t]wo-way radios.”

ANSWER: Applicant admits the allegations of paragraph 4.

5. The 911 Hz Tone Application was filed under Section 1(a) of the Lanham Act,
and claimed May 6, 1991, as the date of first use and the date of first use in commerce.

ANSWER: Applicant admits the allegations of paragraph 5.

6. On October 17, 2003, the United States Patent and Trademark Office
(“USPTO”) issued an Office Action in connection with the 911 Hz Tone Application,
requiring a description of the 911 Hz tone and a specimen evidencing use of the 911 Hz tone
in commerce.

ANSWER: Applicant admits the allegations of paragraph 6.

7. On October 17, 2003, Applicant submitted a response to the USPTO Office
Action. The response included a description of the 911 Hz tone as follows: “[t]he mark is an
electronic chirp consisting of a tone at 911 Hz played at a cadence of 25 ms ON, 25 ms OFF,
25 ms ON, 25 ms OFF, 50 ms ON."

ANSWER: " Applicant admits the allegations of paragraph 7.



8. Applicant’s response to the USPTO Office Action also included a specimen of
use in the form of a compact disc described as “[a] sound file that contains a sound that
emanates from a two-way radio to alert user or receiver of an incoming call or the
availability to speak.” The specimen was asserted to have been in use in commerce since at
least as early as the filing date of the application.

ANSWER: Applicant admits the allegations of paragraph 8.

9. Upon information and belief, Applicant has not used the 911 Hz tone in
commerce in connection with the goods listed in the 911 Hz Tone Application, in derogation
of Sections 1 and 45 of the Lanham Act. See 15 U.S.C. §§ 1051, 1127.

ANSWER: Applicant denies the allegations of paragraph 9.

10.  Upon information and belief, the 911 Hz tone is not inherently distinctive and
has not acquired distinctiveness as to the goods listed in the 911 Hz Tone Application, in
derogation of Sections 1, 2 and 45 of the Lanham Act. See 15U.S.C. §8 1051, 1052, 1127.

ANSWER: Applicant denies the allegations of paragraph 10.

11.  Opposers avers that, as it is a purchaser and potential purchaser of
communications devices incorporating two-way radio capabilities from Applicant and other
vendors of such devices, and as Opposer also sells such devices to end users, it will be
damaged by the unjustified registration by application of the 911 Hz tone as set forth in the
911 Hz Tone Application.

ANSWER: Applicant denies the allegations of paragraph 11.

AFFIRMATIVE DEFENSE

OPPOSER IS ESTOPPED BY ACQUIESCENCE AND/OR LACHES
Opposer has long been aware of Applicant’s adoption and use of the 911 Hz Tone
mark but has failed to object to Applicant’s adoption or use thereof, until the filing of the
Notice of Opposition. During Opposer’s unreasonable delay, Applicant’s 911 Hz Tone
mark, which is inherently distinctive, has acquired additional distinctiveness and has

generated substantial goodwill for Applicant. Applicant has relied to its detriment on



Certificate of Service

The undersigned hereby certifies that a true and correct copy of the foregoing
ANSWER TO NOTICE OF OPPOSITION was served on Opposer’s counsel by first class
mail, postage prepaid, addressed as follows:

John I. Stewart, Jr.

Crowell & Moring, LLP

P.0O. Box 14300

Washington, D.C. 20004-4300

on October 18, 2004.
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UNITED STATES ‘ “

PATENT AND
TRADEMARK OFFICE

Commissicner for Trademarks
2300 Crystal Drive

Feb 4, 2004 Arlington, VA 22202-3514

WWW.USPlo,.goy

NOTICE OF PUBLICATION UNDER 12(a)

1. Serial No.: 2. Mark:

78/235,618 No Drawing-Sensory Mark
3. International Class{es):

S
4. Publication Date: 5. Applicant:

Feb 24, 2004 Motorola, Inc.

The mark of the application identified appears to be entitled to registration. The
mark will, in accordance with Section 12(a) of the Trademark Act of 19486, as
amended, be published in the Official Gazette on the date indicated above for the
purpose of opposition by any person who believes he wiil be damaged by the
registration of the mark. If no opposition is filed within the time specified by
Section 13{a) of the Statute or by rules 2.101 or 2.102 of the Trademark Ruies,

the Commissioner of Patents and Trademarks may issue a certificate of
registration.

Copies of the trademark portion of the Official Gazette containing the publication
of the mark may be obtained from:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371954

Pittsburgh, PA 15250-7854
Phone: {202)512-1800

By direction of the Commissioner.

PCF10A {REV 10/2002)



A KL AL UILIZLAA CHa Kol aThiAE: Ve A R A\

OO AMENDMENT STAGE

p« CHANGE

AL W R T

oo

UBLL‘TON/REGISTRATION STAGE

NameTRACY SMITH L.0.112

Date 01/ 05//2004

SerialNo. 7__/

INSTRUCTIONS: Piace a chack mark in the appropriate column and/or box to indicate which data elemants have been amended/coded.

Legal Instrument Examiner (LIE)

Data Element

Amended _
Class Data O Prime/international Class [0 Goods and Services
[0 First Use Date O First Use in Commerce Date
O In Another Form [0 Cenification
0 1b
Mark Data [1 Word Mark [J Pseudo Mark
00 Mark Drawing Code [0 Design Search Code
1 Scan Sub Drawing
Misc. Mark Data [J Mark Description [J Disclaimer
[0 Lining/Stippling O Name/Portrait/Consent
[J Translation
Section 2(f) [0 Section 2(f) Entire Mark
[0 Section 2(f) Limitation Statement [1 Section 2(f) in Part
I Amended Register [0 Amended Register Date
Foreign Reg. Data {0 Foreign Country O 44(d)
[0 Foreign Application Number [1 Foreign Application Filing Date
[J Foreign Registration Number [T Foreign Registration Date
[3 Foreign Registration Expiration Date [0 Foreign Renewal Reg. Number
03 Foreign Reg. Renewal Expiration Date [0 Foreign Renewal Reg. Date
Owner Data O Owner Name O DBA/AKA/TA
[ Address 1 [0 Address2
0 City [J State
0 Zip Code
O Citizenship O Entity
[I Euntity Statement _ O Composed of
O Assignment(s)yName Change
Amd/Corr Restr. O Concurrent Use
Prior U.S. Reg. O3 Prior Registration
Correspondence O Attorney O Domestic Representative
O

Attorney Docket Number

O

Correspondence Firm Name/Address

[ certify that all corrections have been entered in accordance with text editing guidelines.

Other:

LIE TRACY SMITH




TRADEMARK EXAMINATION WO

AMENDMENT STAGE

"

NO CHANGE

EET -

O PUBLICATION/REGISTRATION STAGE

NameTRACY SMITH L.O. 112

Date 11/ 18//2003
INSTRUCTIONS: Place a check mark in the appropriate column and/or box to indicate which data elements have been amended/coded.

Serial No. 7/

Legal Instrument Examiner (LIE)

Amended Data Element
Class Data [0 Prime/International Class O Goods and Services
O First Use Date 0 First Use in Commerce Date
O In Another Form O Certification
O /ib
Mark Data ;Zf Wopd Mark O Pseudo Mark
’,/ a Mérk Drawing Code O Design Search Code

/ 0 /Scan Sub Drawing

Misc. Mark Data

& Mark Description

Disclaimer

Lining/Stippling

O

Name/Portrait/Consent

Attorney Docket Number

Correspondence Firm Name/Address

O
O Translation
Section 2(f) O Section 2(f) Entire Mark
O Section 2(f) Limitation Statement O Section 2(f) in Part
O Amended Register O Amended Register Date
Foreign Reg. Data O Foreign Country O 44(d) o
[J Foreign Application Number 0J Foreign Application Filing Date
O Foreign Registration Number O Foreign Registration Date
O Foreign Registration Expiration Date [J Foreign Renewal Reg. Number
LI Foreign Reg. Renewal Expiration Date  [J Foreign Renewal Reg. Daie
Owner Data O Owner Name O DBA/AKA/TA
O Address 1 O Address 2
O City 0 State
O Zip Code
O Citizenship 0O Entity
O Entity Statement O Composed of
O Assignment(s)/Name Change
Amd/Corr Restr. 0 Concurrent Use
Prior U.S. Reg. O Prior Registration
Correspondence O Adorney [0 Domestic Representative
[m]
O

LIE
Other:

I certify that all corrections have been entered in accordance with text editing guidelines.

TRACY SMITH

11718 /2003

CoStO 10783,

NOV 20 2003 W



» ®

Incoming Correspondence Routing Sheet
To: TMO LAW OFFICE 112 - AWAITING RESPONSE DOCKET

Word Mark: (Design Mark Only)

Serial No: 78235618

LT

Mail Date: 10202003

TN
[T

No Fee

391440 MY
T

SETNEBEL
cc oy L- AON (0

RAM Mail Date: 102003

EIDE




@

. ® ®

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant:  Motorola, Inc. Examining Attomey: Patricia Malesardi Evanko
Serial No: 78235618 Law Office: 112

Filed: April 22, 2003 Int'i Class: 009 — %
Mark: (SENSORY MARK ONLY) Fg S
Attorney Docket No: . TM03-1006 ZE’ 5
October 17, 2003 g g
BOX ITU v
NO FEE

Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3514

RESPONSE TO OFFICE ACTION DATED OCTOBER 17, 2003 WITH DECLARATION

21T 331440 MV
031

CERHFICATE OF MAILING BY FIRST CLASS MAIL
l 1/4 f(§‘/’f/) .D FO0OCNEE , hereby cerity that his correspondence is

(printed name) /
being deposited with the United States Postal Service on \.O( / 4‘ @ % as first
(date

4

)
class mail in an envelope addressed to: Commissioner for Trademarks, 2900 Crystal Drive, Arlington,

Virginia 22202-3514, on: mﬂI
Date: lO// 7/@6 Signature: %W/ =

NS

Responsive to the Office Action dated October 17, 2003 , Applicant submits the

following description of the mark: /
The mark is an electronic chirp consisting of a tone at 911 Hz played at a '

cadence of 25 ms ON, 25 ms OFF, 25 ms ON, 25 ms OFF, 50 ms ON.

Applicant submits a CD specimen for the above-referenced sound mark. TMEP

§904, §1202.15. The specimen is a sound file that contains a sound that emanates

from a two-way radio to alert user or'receiver of an incoming call or the availability to

speak.

T

10-20-2003

+ U.8. Patent& TMOfe/TM Mall Rept Dt #ee
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The specimen being submitted was in use in commerce at least as early as the

filing date of the application.

DECLARATION
The undersigned, being hereby warned that wiliful false statements and the like
so made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and
that such willful false statements may jeopardize the validity of the application or any
resulting registration, declares that the facts set forth in this application are true; all
statements made of his own knowledge are true; and all statements made on

information and belief are believed to be true.

Motorola, Inc.

@9

Carolyn E/’ Knecht
Senior Tradem \Erk Counsel

Date: &QQ R ,

L.
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“int' Class:
ORYMARK ONLY)
TM03-1006

“-BOXITU

NO FEE

Commissioner for Trademarks
2900 Crystal Drive

Arlington, Virginia 22202-3514

RESPONSE TO OFFICE ACTION DATED OCTOBER 17, 2003 WITH DECLARATION

ICATE OF MAILING BY FIRST CLASS MAIL

24 vl 6717?/’,) > OQQF V)jc C , hereby certify that)his correspondence is

-(printed name) / %

being deposited with the United Statds Postal Service on D as first
(date)

class mail in an envelope addressed to: Commissioner for Trademarks, 2900 Crysta| Drive, Arlington,

Virginia 22202-3514, on:
Date: O/ 7/@3 Signature: W/LJ

= )

Responsive to the Office Action dated October 17, 2003 , Applicant submits the
following description of the mark:

The mark is an electronic chirp consisting of a tone at 911 Hz played at a
cadence of 25 ms ON, 25 ms OFF, 25 ms ON, 25 ms OFF, 50 ms ON. _

Applicant submits a CD specimen for the above-referenced sound mark. TMEP
§904, §1202.15. The specimen is a sound file that contains a sound that emanates
from a two-way radio to alert user or receiver of an incoming-call or the availai:ailit}'l~ to

speak.




The specimen being submitted was in use in commerce at least as early as the

filing date of the application.

DECLARATION
The undersigned, being hereby warned that willful false statements and the like
so made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and
that such willful false statements may jeopardize the validity of the application or any
resulting registration, declares that the facts set forth in this application are true; all
statements made of his own knowledge are true; and all statements made on

information and belief are believed to be true.

Motorola, Inc.

el

Y
Caroly E,Knecht FIVVUA

Senior Trademark Counsel
Date: \E QDQ R
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“intl Class: . 009
VIARK ONLY)

TMO03-1006

‘BOX ITU

NO FEE

Commissioner for Trademarks
2900 Crystal Drive

Arlington, Virginia 22202-3514

RESPONSE TO OFFICE ACTION DATED OCTOBER 17, 2003 WITH DECLARATION

] CERHFICATE OF MAILING BY FIRST CLASS MAIL
], }4 lﬂ‘S‘]lm _D L FOQACNLC ., hereby cerity that }his correspondence Is
*--(printed name}
being deposited with the United Statés Postal Service on ‘.O[ [ 4‘ O 7) as first
- : : (date)

class mail in an envelope addressed to: Commiasioner for Trademarks, 2900 Crystal Drive, Arlington,
Virginia 22202-3514, on: ;

Date: lO/ / 7/ O% Signature: J

Responsive to the Office Action dated October 17, 2003 , Applicant submits the
following description of the mark:

The mark is an electronic chirp consisting of a tone at 911 Hz played at a
cadence of 25 ms ON, 25 ms OFF, 25 ms ON, 25 ms OFF, 50 ms ON.

Applicant submits a CD specimen for the above-referenced sound mark. TMEP
§904, §1202.15. The specimen is a sound file that contains a sbund that emanates

from a two-way radio to alert user or receiver of an incoming-call or the availability to -
speak.




The specimen being submitted was in use in commerce at least as early as the

®.

filing date of the application.

* " DECLARATION
; : The undersigned, being hereby wamed that willful false statements and the like
so made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and
that such willful false statements may jeopardize the validity of the application or any

®
resulting registration, declares that the facts set forth in this application are true; all
statements made of his own knowledge are true; and all statements made on
information and belief are believed to be true.
® .
Motorola, Inc.
@ A\
5 B
Carolyv;I E’ Knecht WYVA

Senior +rade \Erk Counsel

Date: & 00 R




UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/235618

APPLICANT: Motorola, Inc.

CORRESPONDENT ADDRESS:
Carolyn E. Knecht
Motorola, Inc.
600 North U.S. Highway 45
Libertyville IL USA 60196
MARK:

CORRESPONDENT’S REFERENCE/DOCKET NO: TM03-1006

CORRESPONDENT EMAIL ADDRESS:
carrie.knecht@motorola.com

OFFICE ACTION

RETURN ADDRESS:
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

ecomll12@uspto.gov

Please provide in all corvespondence:

1. Filing date, serial number, muark and
applicant's name.

2. Date of this Office Action.

3. Examining Altormey's name and
Law Office number.

4. Your telephone number and e-mail
address.

TO AVOID ABANDONMENT, WE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF OUR MAILING OR E-MAILING DATE.

RE: Serial Number 78/235618

The assigned examining attorney has reviewed the referenced application and determined the

following.

Search Results

The examining attorney has searched the Office records and has found no similar registered or
pending mark which would bar registration under Trademark Act Section 2(d), 15 U.S.C.

§1052(d). TMEP §704.02.

i i



Description of the Mark Needed
The applicant must submit a concise description of the mark. 37 CF.R. §2.37; TMEP §§808 e

seq. The description must identify the sound mark in common English terms. For example, the
following form is acceptable, if accurate:

The mark consists of the sound of [specify, e.g., a ringing telephone].



To respond formally using the Office’s Trademark Electronic Application System (TEAS), visit
http://www.uspto.gov/teas/index.html and follow the instructions. :

To respond formally via E-mail, visit- hitp://www.uspto.pov/web/trademarks/tmelecresp.htm
and follow the instructions.

To respond formally via regular mail, your response should be sent to the mailing Return Address
listed above and include the serial number, law office and examining attorney’s name on the upper
right comner of each page of your response.

To check the status of your application at any time, visit the Office’s Trademark Applications and
Registrations Retrieval (TARR) system at http://tarr.uspto.gov/

For general and other useful information about trademarks, you are encouraged to visit the Office’s
web site at http://www.uspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT
THE ASSIGNED EXAMINING ATTORNEY.



eTeas Trademark/Service Mark Applicatior' ‘ 78235618

DOCUMENT INFORMATION

TRADEMARK/SERVICEMARK APPLICATION

VERSION 1.24

APPLICANT INFORMATION

NAME Motorola, Inc.
STREET 1303 East Algonquin Road
CITY Schaumburg
STATE L “
COUNTRY USA
ZIP/POSTAL CODE 60196
TELEPHONE 847-523-1633
NUMBER

FAX NUMBER 847-523-4348
APPLICANT ENTITY INFORMATION
CORPORATION: Delaware
STATE/COUNTRY

OF

INCORPORATION

TRADEMARK/SERVICEMARK INFORMATION

MARK

NO DRAWING (SOUND MARK)

TYPED FORM

Yes

BASIS FOR FILING AND GOODS/SERVICES INFORMATION

USE IN COMMERCE: Yes

SECTION 1(a)

SPECIMEN Yes

SPECIMEN A sound specimen for this application has been submitted separately to the
DESCRIPTION TEAS Help Section.

Page 1 of 4

78235618

04/14/2003 2:45 PM




eTeas Trademark/Service Mark Applicatio.

‘ | 78235618

INTERNATIONAL 009

CLASS NUMBER

LISTING OF GOODS Two-way radios -
AND/OR SERVICES

FIRST USE , 05/06/1991
ANYWHERE DATE

FIRST USE IN 05/06/1991
COMMERCE DATE

OPTIONAL INFORMATION

DESCRIPTION OF THE
MARK

The mark consists of a tone at 911 Hz played at a cadence of 25ms ON, 25 ms

OFF, 25 ms ON, 25 ms OFF, 50 ms ON..

ATTORNEY INFORMATION

NAME Carolyn E. Knecht
STREET 600 North U.S. Highway 45
CITY Libertyville

STATE IL

COUNTRY USA

ZIP/POSTAL CODE 60196

FIRM NAME Motorola, Inc.

E-MAIL ADDRESS

carrie.knecht@motorola.com

AUTHORIZE E-MAIL Yes
COMMUNICATION

TELEPHONE 847-523-5876
NUMBER

FAX NUMBER 847-523-4348
ATTORNEY DOCKET TMO03-1006
NUMBER

OTHER APPOINTED

Arch M. Ahem

Page 2 of 4

78235618

" 04/14/2003 2:45 PM
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eTeas Trademark/Service Mark Appncauo. 78235618
a ATTORNEY(S)

FEE INFORMATION

TOTAL FEES PAID 335

NUMBER OF CLASSES | 1

PAID

NUMBER OF CLASSES | 1

LAW OFFICE INFORMATION

E-MAIL ADDRESS carrie.knecht@motorola.com

FOR

CORRESPONDENCE

SIGNATURE AND OTHER INFORMATION

SIGNATURE feek/

DATE 04/09/2003

NAME Carolyn E. Knecht

TITLE, Senior Trademark Counsel

MAILING ADDRESS

LINE Carolyn E. Knecht

LINE Motorola, Inc.

LINE 600 North U.S. Highway 45

LINE Libertyville IL USA 60196

SERIAL NUMBER INFORMATION

SERIAL NUMBER 78235618

RAM INFORMATION

RAM SALE NUMBER 828

RAM ACCOUNTING 04/09/2003

DATE

78235618

Page 3 of 4

04/14/2003 2:45 PM




eTeas Trademark/Service Mark Apphcaxioy. ‘ 78235618

INTERNET ~ Wed Apr 09 13:04:09 EDT 2003

TRANSMISSION g

DATE

TEAS STAMP USPTO/BAS-1361822222-20030409130409526135-78235618-

2005511906c6de47dcd8f64dcaal71 f0ad-DA-828-20030409130129232154

E-MAIL ADDRESS kristen.poggensee@motorola.com

FOR
ACKNOWLEDGMENT




eTeas Trademark/Service Mark Applicali' ) . 78235618

<SERIAL NUMBER> 78235618
<FILING DATE> 04/09/2003

<DOCUMENT INFORMATION>
<TRADEMARK/SERVICEMARK APPLICATION>
<VERSION 1.24>

<APPLICANT INFORMATION>

<NAME> Motorola, Inc.

<STREET> 1303 East Algonquin Road
<CITY> Schaumburg

<STATE> 1L

<COUNTRY> USA

<ZIP/POSTAL CODE> 60196

<TELEPHONE NUMBER> 847-523-1633

<FAX NUMBER> : 847-523-4348

<APPLICANT ENTITY INFORMATION>
<CORPORATION: STATE/COUNTRY OF INCORPORATION> Delaware

<TRADEMARK/SERVICEMARK INFORMATION>

<MARK> NO DRAWING (SOUND MARK)

<TYPED FORM> Yes

~Applicant requests registration of the above-identified trademark/service mark in the
United States Patent and Trademark Office on the Principal Register established by the
Act of July 5, 1946 (15 U.S.C. Section 1051 et seq., as amended).~

<BASIS FOR FILING AND GOODS/SERVICES INFORMATION>

<USE IN COMMERCE: SECTION I(a)> Yes

~The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant's predecessor in interest used the
mark in commerce, on or in connection with the identified goods and/or services. 15
U.S.C. Section 1051(a), as amended.~

Applicant attaches one SPECIMEN for each class showing the mark as used in commerce
on or in connection with any item in the class of listed goods and/or services.
<SPECIMEN> Yes

<SPECIMEN DESCRIPTION> A sound specimen for this application has been
submitted separately to the TEAS Help Section.

<INTERNATIONAL CLASS NUMBER> 009

<LISTING OF GOODS AND/OR SERVICES> Two-way radios

PTO Form 1478 (Rev 9/98) 78235618
OMB No. 0651-0009 (Exp. 08/31/01) '

Page 10f 3 . 04/14/2003 2:45 PM



eTeas Trademark/Service Mark Applicati. . 78235618

<FIRST USE ANYWHERE DATE> 05/06/1991
<FIRST USE IN COMMERCE DATE> 05/06/1991

<OPTIONAL INFORMATION>
<DESCRIPTION OF THE MARK> The mark consists of atone at 911 Hz played ata
‘cadence of 25ms ON, 25 ms OFF, 25 ms ON, 25 ms OFF, 50 ms ON..

<ATTORNEY INFORMATION>

<NAME> Carolyn E. Knecht
<STREET> 600 North U.S. Highway 45
<CITY> Libertyville

<STATE> "IL

<COUNTRY> USA

<ZIP/POSTAL CODE> ~ 60196

<FIRM NAME> Motorola, Inc.

<E-MAIL ADDRESS> carrie.knecht@motorola.com
<AUTHORIZE E-MAIL COMMUNICATION> Yes
<TELEPHONE NUMBER> 847-523-5876

<FAX NUMBER> ’ 847-523-4348

<ATTORNEY DOCKET NUMBER> TM03-1006
<OTHER APPOINTED ATTORNEY(S)> Arch M. Ahern

<FEE INFORMATION>

<TOTAL FEES PAID> 335
<NUMBER OF CLASSES PAID> |
<NUMBER OF CLASSES> 1

<LAW OFFICE INFORMATION>

~The USPTO is authorized to communicate with the applicant's attorney at the below
e-mail address~

<E-MAIL ADDRESS FOR CORRESPONDENCE> - carrie.knecht@motorola.com

<SIGNATURE AND OTHER INFORMATION>

~The undersigned, being hereby warned that willful false statements and the like so made
are punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that
such willful false statements, and the like, may jeopardize the validity of the application
or any resulting registration, declares that he/she is properly authorized to execute this
application on behalf of the applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered, or, if the application is being filed under
15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in

78235618

Page 2 of 3 04/14/2003 2:45 PM



eTeas Trademark/Service Mark Applicati. . 78235618

commerce; to the best of his/her knowledge and belief no other person, firm, corporation,
or association has the right to use the mark in commerce, either in the identical form
thereof or in such near resemblance thereto as to be likely, when used on or in connection
with the goods/services of such other person, to cause confusion, or to cause mistake, or
to deceive; and that all statements made of his/her own knowledge are true; and that all
statements made on information and belief are believed to be true.~

<SIGNATURE> /cek/

<DATE> 04/09/2003

<NAME> Carolyn E. Knecht
<TITLE> Senior Trademark Counsel
<MAILING ADDRESS>

<LINE> Carolyn E. Knecht

<LINE> Motorola, Inc.

<LINE> 600 North U.S. Highway 45
<LINE> Libertyville IL USA 60196

<SERIAL NUMBER INFORMATION>
<SERJAL NUMBER> 78235618

<RAM INFORMATION>

<RAM SALE NUMBER> 8§28

<RAM ACCOUNTING DATE> 04/09/2003

<INTERNET TRANSMISSION DATE> Wed Apr 09 13:04:09 EDT 2003

<TEAS STAMP>

USPTO/BAS-1361822222-20030409130409526135-78235618-
2005511906c6de47dcd8f64dcaa871{0ad-DA-828-20030409130129232154

E-MAIL ADDRESS FOR ACKNOWLEDGMENT>  kristen.poggensee@motorola.com



Internet Transmission Date: Serial Number:

2003/04/09 78235618
Filing Date: -
2003/04/09

TRADEMARK APPLICATION

U.S. DEPARTMENT OF COMMERCE
PATENT AND TRADEMARK OFFICE
FEE RECORD SHEET

TOTAL FEES PAID: $335

RAM SALE NUMBER: 828
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bPage 1

IN THE UNITED STATES PAATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC., )

Opposer, ) Opp. No. 91/161,817

vs. } App. No. 78/235,618
MOTOROLA, INC., ) Pot. Mark: SENSORY MARK
Applicant. ) (811 Hz tone)

The videotape deposition of DAVID ERIC KLEIN,
called by the Opposer for examination, taken before
RICHARD H. DAGDIGIAN, CSR No. 084-000035, a notary public
within and for the County of Cook, State of Illinocis, and a
Certified shorthand Reporter of said State, at the offices
of Brinks Hofer Gilson & Lione, 455 North Cityfront Plaza

Drive, Suite 3600, on the 19%th day of Jul 2005, commencing

at 10:15 a.m.

¥ s T ey € i G e veri

Reporters, Inc.

L TVYS . hoaoa

(312) 346-3377

b5d1871f-6459-40a8-b247-11c308a6ffd2
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APPEARANCES:

ALSO PRESENT:

Thompson Court Reporters, Inc. (312) 346-3377
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Page 2

CROWELL & MORING
BY: JOHN I. STEWART, ESQ.
KAREN C. HERMANN, ESQ.
1001 Pennsylvanie Avenue, NW
Washington, D.C. 20004-2595
(202) 624-2685
on behalf of the Opposer;

BRINKS HOFER GILSON & LIONE
BY: THOMAS M. WILLIAMS, ESQ.
455 N. Cityfront Plaza Drive, Suite 3600
Chicago, Illinois 60611-5599
(312) 321-4717
on behalf of the Applicant.

CAROLYN E. KNECHT, ESQ. E
Senior Counsel Trademarks,

and
KRISTEN POGGENSEE, Paralegal Associate,
Corporate Law Department

Motorola, Inc.

DEAN MARIS, Legal Videographer

T R e
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Thompson Court Reporters, Inc. (312) 346-3377

Page 42 E
Then it's pretty much the two major ways; the
research itself could be involving interaction with
customers, our own internal understanding of things. It's
different approaches.

0 Have you ever -- or has this organization --
sorry -- ever done research on the 911 Hz Tone itself?

A Specific to the 911 Hz Tone, I am unaware of any
research focused directly at that tone.

Q Are you aware of any research results that are
related directly to the 911 Hz Tone?

A No research results. We have heard customer
feedback in interviews. I am not aware if it's tangible
documentation as far as notes taken and recorded, though.

Q What's the nature of that customer feedback?

A Training and understanding how the product works.
If they are to replace a product, they need to know that the
user is able to understand how to use and feels comfortable
with it, and understands that they know it. L

Q And how did that customer feedback relate

directly to the 911 Hz Tone?

A We have, congistent with our tones, over the life
of the products, specifically for -- the internal term we

use is "Hands on, eyes off".

Customers, without focusing on the products,

understand what's happening, understand when the mike is

e R e R o e SE

b5d1871£.6459-4ea8-b247-f1c3eBabffd2



Page 43;
1 active. They are told in a consistent manner, and if they |
2 are using a Motorola product, there is an understanding that |
3 we -- that we have been consistent such that if they replace%

4 that Motorola product with another Motorola product,

5 training of certain aspects of the radio are at & minimum or j
é not even required.

7 Q Because they can use it in the same way as they

8 have used prior products?

9 A They are able to -- they are very attuned to

10 particular sounds, and it allows them to understand what's

11 happening without them interacting.

12 So we have been consistent, and they are familiar;
13 enough with our products to know that tone means they can ]
14 now talk.

15 Q Have you in the course of this product definition §
16 marketing organization's activities -- have you or others |
17 within the organization looked at competitors' products that §
18 are within the same product sector?

19 A We have -- we have reviewed competitors' products }
20 from a feature standpoint, aspects to how a bid is written

21 or a request for proposal or request for bid, and we also

22 analyze the products overall -- alterability, robustness;

23 items that are very key to the customer, especially when

24 they want a long lasting product, so key focus points we

25 have on the durability, things like that.

Thompson Court Reporters, Inc. (312) 346-3377

b5d1871f-6459-40a8-b247-f1c3eBabfid2
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Page 45

is coming from a Motorola product.

Q Just a second on that. How do they know that

it's coming from a Motorola product?

A  There is a variety of ways. Motorola trains end
users specifically in the tone; tones mentioned in end user
documentation manuals, user guides.

The tone is heard at trade shows and in other
events. Motorola provides a system that is at a trade show
and be able to show the radio is communicating on the
infrastructure, and that tone is audible there.

There is many -- many times, the sales folks will g
visit a customer and bring new products, and they can ‘
configure their products such that they can operate on the
gystem and, then, they can show the customer the new |
products, and that -- and that tone, that audible tone is
heard during the transmission attempts.

- Q And is that all?

A Let me think. Manual, training, trade shows.
There is -- to the best of my knowledge, I believe that's --
that's my understanding of the association.

And in addition to the -- you know -- the
Motorola products themselves make the tone; the emblem or
the embossed label, the product is there.

As a matter of fact, we go through effort to make |

sure it can't be worn away. It appears multiple times on

T g e e e S I e A T e e o oy e e e e e 3
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Page 46{
the product such that when you hear that tone, you are ;
presented with the Motorola label, the trademarks, the
bat wing emblem, things like that.

So it's been that way for a while. So the
repetition of the products, the repetition of the training,
the consistencies are kind of the -- of that linkage.

Q Is that all?

A To what I can recall iight now, yes.

Q If you recall anything further, please let me
know.

A Okay.

You said that customers know it's from a Motorolaé
product. And you listed these as ways in which a customer

might know that.

Do you have any direct evidence that customers do |
know that the tone is emanated -- that the tone is a

Motorola tone?

A I have no research statements that says that's

fact. 1It's -- I don't have any research that gives that
fact.

Q Do you have any other evidence that would
demonstrate that a customer actually knows that this tone is

a Motorola tone?
A From my own personal job related experience,

explicitly it's been interaction with customers who do not

Thompson Court Reporters, Inc. (312) 346-3377

b5d1871f-8459-4¢aB-b247-f1c3eBabfd2
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Page 47
refer to it as their radio, but refer to it as their
Motorola radio and, you know, the use of it - when talking
with them, you know, statements about what sounds it makes,
was it explicit to a 911 tone? No, it was with reference to
the tones that it makes.

Q Are you aware whether any other -- whether any
product manufactured by any other manufacturer emits the
same tone?

A Define "manufactured".

Q I'm stumped. Well, are you trying to distinguish
between manufacturing and assembling, or what?
Integrators --

Integrators? i

=0 P

We have integrators.
Q Who buy Motorola manufactured devices and then
sell them as part of a system, is that what you are talking

about?

3

A Integrators that would purchase a Motorola radio
with -- you know -- with our understanding that they would
be placing it in either their product or a helicopter oxr

something like that.

0 In those situations, is the radio branded as a
Motorola radio, or by the integrator?

A I am not sure in all cases. For a particular

case, 1t is branded as their products on the face of the

o v

Inc. (312) 346-3377

b5d18711-6459-4ea8-b247-f1c3eBabfid2
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‘aware of other manufacturers who produce products that emit

Page 48
products -- an E. F. Johnson portable radio, mobile radio.

© Beyond that, that kind of situation, are you

a 911 Hz Tone?
A No, I'm not aware of any other. E
Q Have you ever attempted to determine whether
there was any such product?
A I myself have not actively sought to investigate
that occurrence. I personally have not.
I am not aware -- to the best of my knowledge,

I'm not aware if other people have actively investigated

that.

Q Who would you ask if you wanted to find out

whether Motorola -- anyone within Motorola had sought to
determine that fact?

A I'm not a hundred percent sure. I would probably
ask members -- or people who are involved with our
Competitive Information Group.

Q Who are they?

A I gpecifically interface with Andres LaCambras.
I can't spell that.

And he's within GEMS?
Yes, he is.

By the way, GEMS is an acronym, is that correct?

R o A ¢

Yes it is.

Inc. (312) 346-3377
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1 Q What's it stands for? :

2 A Government and Enterprise Mobile -- I think it's

3 Mobile Solutions.

4 Q Okay. Fair enough. Which of the four
5 organizations -- I'm sorry, let me start over.
6 The Competitive Information Group, is that within

7 a business unit of GEMS?

8 A It is handled within the business unit of GEMS.
2 Q And what organization within the business unit?
10 A I'm not a hundred percent sure. There are --

11 there is different people who help on different things.

12 Q Okay. Going back to my first question, the

13 function that is represented by the 911 Hz Tone as used in
14 the Motorola preoducts is that the channel is available for
15 communication or the microphone is active and transmitting,

16 is that right?

17 A Correct.
18 Q Is there a short version of that that you use to
19 describe that function in your devices?
20 A The training manuals and the user guide speak to
21 it in two different ways, depending upon the group that
22 . these manuals are designed for. '
23 : One refers to it as the Talk-Permits tone, and
| 24 bne of it refers to as the Call-Back tone.
25 Q What's the difference between those two?
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1 A The Talk-Permit tone says that you pressed the
2 PTT button, the push-to-talk button, and the channel is
3 available, and the microphone is enabled or active for a

4 Talk-Permit tone to occur.

5 So once the radio is in that state of Talk-Permit

6 tone, the radio plays the Talk-Permit tone or gives the

T

7 Talk-Permit tone.

7

8 Q Now, do these 911 Hz Tone products -- those are

o the two-way radios we have been talking about

10 A  Okay --

11 Q Also emit other toneg?

12 A Yes, they do.

13 Q How many?

14 A Somewhere in the range of nine to 12 different

15 tones.

16 Q And what are the functions that these other tones
17 serve?

18 A They range from -- there is no -- there is no

19 channel available during communication, so it's a -- it's a

20 Talk-Prohibit tone, to items like low battery.

21 Q And do you engage in the same effort to make sure
22 that successive generations of two-way radio products use

23 the same tones for consistent functional references?

24 A Yes, we do.

25 . Q And so these other tones have also been kept

R R e 2 TSy 1 F g = g 2o
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» Page 58:

Q Is it your belief that someone within Motorola
created it for the first time?

‘A Yes, that is my belief.

Q Oon what do you base that belief on?

A I base -- I base that belief on conversations
with Marlon Moo-Young and with Mitch Leshim.

Q And what did they tell you that led you to that
belief?

A The creation of the tone itself has roots in the
time aspectg, when they were originally defining the
trunking protocol. These time aspects were specific -- or

were not known or stipulated before that effort.

3 e

Q Explain that a bit further, if you would. What

time aspects are you referring to?

A The first radio was designed such that it would
operate on a -- on this trunking protocol, a particular
language used, communicates. There is expectations that

information will be transmitted in a certain period of time

These tones are based upon -- my understanding --
a selection of certain groupings of these time periods in
association with a particular seiection of a pitch such thatE
an esthetic tone was created.
Q FPirst, with respect to the time periods, are you

referring to the duration of the entire time or thé cadence
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of the tone?
A The cadence.

Q And in what way is the cadence related -- I'm
sorry, is the cadence then related technically to the
transmission speed of the trunking protocol that was being
put in place?

A Not technically. There is some relationship, but
it's not technically related to.

Q In what way is it related?

A The radio was producing -- was producing events
every 23 and a third milliseconds. They used that event and
multiples of that evens to create their cadence.

Q I see. Is there any significance to the duration
of the tone in its entirety?

A No.

Q Is there any significance to the number of sounds
within the tone in its entirety?

A No.

Q Was the 911 Hz Tone ever produced at a different
frequency?

A Can you clarify.

Q Was it eveﬁ a 900 Hz Tone?

A To the best of my knowledge, it has been anywhere
between 909.92999 and 911 based upon just Aaron creating a

frequency, but indistinguishable to the ear of the tone.

Thompson Court Reporters, Inc. (312) 346-3377
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1 So the tone audibly has always come across as 911
2 or -- at that particular frequency pitch.
3 Q Was there any reason to select that range, 910 to
4 911, as opposed to another frequency range for this tone?
5 A It is my understanding that the frequency
6 generator originally used in the MTX 300T was such that it

7 could generate a frequency of 150, and they selected a

8 six-times multiplier of that because of the estheticness of

2 the tone.

10 Q How did you learn this information?
11 A This was again speaking with Marlon and with

12 Mitch Leshim.

13 Q So why -- if the frequency generated 150 hertz,

14 911 is not a six-times multiplier of 150.

15 A There 1s error to the -- to the item, and that's f
16 how it -- it's my understanding that's how they got to that |
17 frequency point.

18 0 So 1s it -- was it designed to be 900 Hz, is that |
19 what you are saying?

20 A No, it was -- it was designed to be -- the

21 frequency generator is not explicitly 150. It's 150 point

22 something such that when it multiplies out, it starts

23 getting higher,
24 It was an understood tool of the time so they

25 were able to identify what the frequency was going to be.
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1 Q Now, the third one is called the Call Back. 1Is

2 that the 911 Hz Tone?

3 A Correct, it is. :
4 Q@ And it's described as, "Three short, high pitched§
5 di-di-dit, indicate channel availakility". Do you see that?
6 A Yes, I do.

7 Q And if you turn over to the next page on the

8 left-hand side, Page 14 of the manual, there is a Talk

9 Permit listing that says "Same as call back"?

10 A Correct.

11 Q Now, -- and that's the 911 Hz Tone as well?

12 A Correct.

13 Q Now, there is no reference to 911 Hz in this

14 document, is that right?

15 A I have not fully reviewed the document, but it's

16 my assumption that it is referenced as the Talk Permit ox

17 the Call Back tone.

18 Q And thege two tones are in a list of other

15 audible tones.

20 A Yes.

21 Q@ And it looks to me like there are 23 of them in
22 all.

23 A Correct.

24 Q Okay. And are all those tones different from
25 each other? | .
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A It is my understanding, based upon interaction
with user guides, that if the tone is the same, it would
stipulate that it is the same between the indications of

what the tone means.

Q Okay. As it does with Talk Permit?

A Yes.
Q Okay. 1If you look below Call Back on 321, there

ig Clear Mode Transmit is the next one in alphabetical orderé
and that's described as a high pitched beep, do you i
see that?

A Yes, I do.

Q Now is that beep also at 911 Hz?

A I cannot answer that question. I have not spent

time investigating that particular tone.
Q Are any of the other tones emitted by this radio
-- for these purposes -- emitted at the frequency of 911 Hz? B
A I cannot answer the question. I am not -- I've
not researched these tones enough to verify the exact

frequency they operate on.

Q Were all of the tones emitted by the first
product in this line, the 300T, multiples of 150 hertz?

A It is my understanding.from discussions that they
were multiples of 150 Hz -- or 150 points, whatever Hz.

Q 150 plus or minus?

A ~ Correct.

PRSI G L8 - oo
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Q Do you know -- so that presents a somewhat
limited number of potential frequencies at which tones could
be generated, correct?

A I believe multiples of 150 Hz.

Q Do you know whether any of the other tones in
that radio were at 911 Hz?

A Again, I would have to go back and investigate
that particular -- if those tones are consistent, they

should be the same as -- the tones that were in existence in

that product should be consistent with the tones that are
described here in this product.

0 Because of your intention to make sure that therei
was consistent use across successgive products?

A Correct.

Q And the STX 800 is a successor to the MTX 3007T?

A Correct, it is.

Q Have you locked -- have you looked at any of the
other tones emitted by these 911 Hz Tone products in terms
of analyzing their frequency and cadence and the like?

MR. WILLIAMS: Objection, that's vague.

A I have not investigated these tones in reference
to 911 ~-- the 911 Hz Tone.

BY MR. STEWART:

Q Have you investigated what frequency the other

tones are emitted at?

Thompson Court Reporters, Inc. (312) 346-3377
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1 A No, I have not. I have not investigated the i
2 other frequencies these tones are emitted at.
3 Q Does the fact that the -- that the first four
4 tones there or maybe five tones are identified as
5 "high-pitched" suggest that they are all the same frequency?
6 MR. WILLIAMS;: Objection, that's vague.
7 BY MR. STEWART:
8 Q Are youiable to answer that question. I'm sorry,h
9 I meant to ask you to go ahead and answer.
10 A It would be presumptuous for me to identify what
11 intention or what perception a radio would have.
12 Q Do you know from your actual use of these -- or
13 experience with these 911 Hz -- I'm sorry. :
14 You have actually used 911 Hz Tone product
15 radios, have you not?
16 A Yes, I have.
17 Q Are you familiar based on that experience with
18 whether more than the Call Back tone is emitted at 911 Hz?
19 - A I cannot say whether more than the Call Back and
20 Tone Permit tone are at 911 Hz. They are the most often
21 heard tones that I have in interacting.
22 Q Do the? -- just in terms of frequency alone, do
23 other tones sound like the same frequency as the Call Back
24 tone?
25 A It's difficult to answer because of the differént
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i cadences of the tones.

2 Q You can't distinguish between the cadence and the

3 frequency of a tone?

4 A No, the tones are of X -- frequency X pitch. A i
5 majority of the time, I'm not utilizing the features that
6 interact with other of these tones, or I am just

7 particularly not paying attention when they come in such

8 that I would be monitoring whether they are the same tones.

9 Q Is it possible that multiple tones use the same
1o frequency on these products?

11 MR. WILLIAMS: Objection, vague.

12 A I do not know.

13 MR. STEWART: Next I would like to have marked as
14 Klein Exhibit 4 another user manual.

15 (Klein Deposition Exhibit

16 No. 4 was marked as h
17 requested.)

18 BY MR. STEWART:

19 0 If you would turn first to the page marked

20 000269. On the left-hand side, there, page eight of the

21 manual, there is the Talk Permit and the Call Permit -- I'm
22 sorry -- Call Back alert tones there as well, do you seé_
23 that?

24 .\ Yes, I do.

25 Q And is that the 911 Hz Tone that we are talking
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about here? _
A The Talk-Permit tone?
Yes.
Yes.

And Call Back also?

L O AR o

Yes.

Q And it is described slightly differently from the
previous manual that we looked at, do you see that?

A It is -- it is "Dih-dih-dit". The description
specifically -- I need some clarification on the exact --

Q It's slightly different, don't you think?

A The description of the tone?

Q Yes.

A There is. There is a greater amount of verbiage

o

on the second.

Q And the second one is the MTX 800. Do you know
where that fits in terms of time? There is not a copyright

date on thig one -- vis-a-vis the STX 8007

A It is my recollection that the MTX 800 was the
follow-on to the STX_products.

Q QCkay. And over on the page 000271 --

A ﬁxcuse me, which page?

Q 000271, a couple of pages later, under -- in the
upper left-hand side of the page, "Making Dispatch Calls",

that is a description, is it not, of the generation of the
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Page 68
911 Hz Tone that we have been talking about?

A Yes, it is.

MR. STEWART: Okay. Now, one more user manual. I

(Klein Deposition Exhibit
No. 5 was marked as
requested.)

MR. STEWART:

Q Now, this has a copyright date on the second page

-- no, where is it.

MR. WILLIAMS: I think you gave me something extra

here. This isn't part of 5.
MR. STEWART: Thank you.
A What page are you on?
BY MR. STEWART:
Q It actually on 2207. There is a 2003 copyright
date.
22077
Right.
There is a 2003 copyright, correct.

Now, is this a current product?

A o B I

This is a currently shipping product. _ g
Q Do you know whether thig is the current user
guide for this product?

A This is the current user guide, to the best of my

Thompson Court Reporters, Inc. (312) 346-3377

b5d1871f-6459-4eaB8-b247-1 cJeBabffd2



1 knowledge, specific to the Project 25 version of this

2 product.
3 Q@ And what is Project 257

4 A It is a -- the open -- it's an organization that
5 has helped to define the APCO communication standard that we f

6 have branded as Agstro for our features and functions that

7 support that standard.

8 Q And that standard is an interoperability

s standard, is that right?

10 A It is an open protocol, so it does create

11 interoperability.

12 Q Now, if you turn to 2215, which is page six of
13 the guide, you see here we have the list of tones again?

14 A Correct.

15 Q This one is different because it is -- the tones
16 are grouped together with -- under a "Sound" description, do
17 you see that?

18 A Yes, I do.

19 Q If you turn over to the page labeled 2217 which
20 is page eight of the user guide.—-

21 A Correct.

22 0 Do you see under "Soundﬁ it says, "A Group of

23 Medium-pitched Tones", do you see that?
24 A Yes, I do.

25 Q 'And Talk Permit is one of those tones?
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1 A Yes, it is.

2 Q Now, does that mean that the -- that the

3 frequency of the tone was changed in this product?

4 A No, it was not. :
5 Q But it's described as medium-pitched as opposed 3

6 to high-pitched here?

7 A Yes, it is.

8 Q Do you know why that is? i
9 A It's my understaﬁding -- and this is strictly
10 based upon personal experience in helping to work on these

11 manuals -- that there was an attempt to help organize these
12 tones so that it was easier to reference.

13 Q@ And they were thus grouped by -- I guess for this

14 purpese, it's the pitch or frequency, right, the group of

15 medium-pitched tones, is that right?

16 A And a majority of these tones are grouped in that
17 manner. |

18 Q And for the group of medium-pitched tones that

19 includes the Talk-Permit tone, do you know whether all of

20 those tones used the same fregquency?

21 A I cannot at this point say.

22 Q You are presenting this to a user as a group of
23 tones that are related in terms of their pitch, is that

24 right?

25 A Yes, we are.

Thompson Court Reporters, Inc. (312) 346-3377
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Page 22 |

Q I think we talked earlier this morning about the :
911 Hz products being trunking-based voice services for
which that pérticular type of availability, channel
availability message was appropriate, and I guess rather
than my saying that, I will take your limitation. That's
right. We are talking about trunked voice systems.

A Okay. Of competitors that operate on a trunked
voice system, there is E. F. Johnson, there is Macom, there
ig Kenwood, there is Icom, there is Vertex; there is
probably going to be more competitors in the future, and
there is probably competitors in the past.

But of the ones that are primary competitors, I

believe it's those five.

/

Q and does each of those five sub products that
include a -- a Talk-Permit tone or a Call-Back tone?

A It would be my assumption that those products
would require some type of indication to notify the user
that take either the channel is available or that the mike
is active.

0 I think we talked before, but let's confirm it
here. Have you.done any investigation to determine whether
any of the products of any 6f those five companies produce

a 911 Hz Tone?
A Currently we are investigating the audio and

other aspects of those devices. Due to the nature and
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Page 93
regquirements of how you have to configure the products, we

are working through some details.

Right now we do not have elements that are
working, say, from Macom or Kenwood, or of these other
competitors that we do have.

Q I'm sorry, I don't understand your answer.
A The radio needs to be operating on a system such
that you have an opportunity to be in a situation where the

radio would generate that tone.

And currently we are working through some issues
to actually get the radio we do have up on a system so we

can validate the performance.

Q Okay. 8o you do have two-way radio devices from

those five manufacturers?

A We do.

Q And you are unable to perceive tones generated by
those products?

A Currently we are now focusing on that aspect.

Q And what is the purpose of your investigation of

those devices?

MR. WILLIAMS: Objection to the extent your answer

your lawyers.

A We have spent time identifying the robustnesg of

the physical products. We are now evaluating the
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1 performance of these products, and these would include any

2 tones it generates, response on a system, and overall radio

3 performance.

4 Q And that is yet to be accomplished as you have
5 said, correct?

6 A  Correct.

7 Q And to your knowledge, has Motorola engaged in
8 any -- in an investigation of those performance

9 characteristics of competitors' two-way radios before now?
10 A It is an ongoing -- it is an ongoing process. We §

11 have had previous products that we focus on the durability.

12 We are now trying to establish operational

13 performances. But we also have -- wheh working on user

14 systems that have a mix of products, we are -- they are

15 evaluating their performance.

16 Q Do these products have an array of features or
17 functionalities that would require them to have multiple

18 different tones as the 911 Hz Tone products we looked at

19 earlier today?

20 A It would be my assumption, and I would consider
21 this a reasonable assumption that it would generate

22 different tones.

23 We have certainly heard different tones not in a
24 trunked operation, but different tones come from the device.
25 So I think it would be a fine assumption to say that it
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would produce multiple tones while operating in that mode.
Q How have you heard different tones coming from
the device?
A Powering the device on, entering menus, g

interaction with the devices.

Q And how did you acquire those devices?

A Through purchase.

Q Is it possible then to purchase a device, one of
these two-way radio devices, without having them
operational?

A Can you clarify.

Q Well, you said that you are not able to make them§

make the -- the call-back tone at this point, is that right?f

A You can purchase a product that is not configured‘
to operate on a system such that you could observe its
performance on a trunk sgystem.

They would still operate. You could make it
operate without any type of restriction in a unit-to-unit
perspective, but operation on a trunked system does require
security methods that are applied for configuration for a
particular system. That's done on the user's behalf for
security.

Q Okay. And the Talk-Permit tone and the Call-Back
tone are only accessible in a trunked operation mode, is

that right?
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When you try again, if the channel is still
available, you will again hear your Talk-Permit tone. The
radio says here is -- I'm playing you this tone to tell you
that the microphone is available for you, please start
communicating.
Q In this situation at a trade show, when potential

customers were using the phone and they could hear the

Talk-Permit tone, was that always in connection with the
actual operation of the Talk-Permit function?

MR. WILLIAMS: Objection, that's vague.

A Yes.

BY MR. STEWART:
Q Let me ask it this way: When you push the button;
and you heard the tone, that's because the -- the channel
function wag working, is that right? The communication
channel open function was working?
A The Talk-Permit tone from its inception has
always indicated that when you hear this tone, you are beingi

told that either there is a channel available for you now,

or that the channel has been -- you know, essentially you
have the channel. The microphone is active. You can now
speak.

Q And were there times -- are there times, I'm
sorry, when the tone is heard and that's not the case?

A No. The tone is gpecific to -- the sound is

Thompson Court Reporters, Inc. (312) 346-3377
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specific to those events.
Q Was the 911 Hz Tone -- I'm sorry.
Let me -- in the context you've described earlier
in which a sales rep would go to a customer facility, how

then would that work? How would the tone be demonstrated in

that context?

A There is a -- several different ways that that
could be established. The basics do not change. The radio
needs to be configured to operate on the system.

The sales individual can either work with the
customer to configure the radio on sites; the customer would
have the pertinent security method to insure the radio got
configured.

The sales individual could work with a support --
a staff support company. Not all companies service their |
own products. They will have an outside company service
those products. |

They could work with that service provider to
configure it appropriately and, then, work with the
customer.

As long as the configuration is completed
properly, operation will occur.

Q And in that context as well, is it the case that
when you hear the tone, it's because the channel open

function is working?
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A Again, the tone has always been in reference to
either the call-back availability or of the microphone
active and communications occurring.
MR. STEWART: I would like to have marked as Klein E

Exhibit 8 an advertisement that was provided to us in

discovery.

(Klein Deposition Exhibit
No. 8 was marked as
requested.)

A Okay.

BY MR. STEWART:
Q Do you recognize this document?
A I recognize it as the Astro XTS 3000

specification sheet.

Q Where have you seen 1it?

A In my daily job functions.

Q Is this something you provide to potential
customers?

A If requested, yes.

0 What is the purpose of it?

A This document, to the best of my understanding

I have seen this document before.

o

and my use of this document, is to identify the form
factors, the overall form of the products, weights,
durability, ruggedness, frequency, supports, and high level

protocol gupports of products.

R s e e ) ——— rerers
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publications. This was a document -- an informational
element that I have used, and I am familiar with others who
have used this at trade shows and also as customer
literature.

Q How do you use it at trade shows?

A  When requests come in about the durableness of
the products and when they have keen interest in
significantly more robust'products than our current lines

for ones that are submersible, marine patrol customers, as

such.

Q Can you tell me whether there is any wmention madej
of the 911 Hz Tone in this advertisement? |

A No, there is not mention of any features that I
can tell from what I'm seeing, beyond the form factor
itself.

Q What do you mean when you say "form factor"?

A Large knobs set further apart, large push to talki
button, large uncramped keypad, large display, robustness,
gsubmergibility, it's light, it's more visible.

Q Are you aware of any -- let's start with print i
advertising -- used by Motorola with respect to 911 Hz
products that mentions the 911 Hz Tone?

A Print?

Q Yes.

ST

A I'm not aware of any print advertisement that
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Page 108
explicitly states the 911 Hz Tone. Well, let me rephrase
that.

We say print, beyond -- you know, when you say
advertisements, this could be advertisements. Beyond the H

manuals that it's printed in, beyond the training

information it's printed in, beyond those types of

discussion, direct discussion of the Talk-Permit tone, if

~you are referring specifically to an ad in a magazine, I'm

not aware of an ad in a magazine that specifically states
the 911 tone.

Q Your reference to user manuals was to the kinds
of information we saw in Exhibits 3, 4 and 5, is that right? §

MR. WILLIAMS: Let me get those for him,
please.
BY MR. STEWART:

Q Yes.

A I stipulated these manuals that reference the
Talk-Permit tone; also training information that references
the Talk-Permit tone, and other items.

Q I want to go one by one. The user manuals you
referred to are these -- are like these exhibits that we
reviewed previously, is that right?

A Yes.

Q And the references to the tones were the ones

that we looked at ourselves in looking at these user

o~ Yt )
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Page 110
sound of the Talk-Permit tone, and then that is either

singular solo training of the customers themselves, end

_users, or there are trainers that work with the customers

and that material such that the same -- the same
functionality and the training of understanding the -- these
tones and their meanings are accomplished.

So there is a -- those are the -- in my
understanding, and I easily could be potentially missing out
some opportunities, but those are my understanding of the
different opportunities that we deliver and speak with a
customer directly about the tone.

Q And, first, when you are talking about live
trainers, a live trainer would use the tone for the purpose
of demonstrating the operation of the channel-open feature,
is that right?

A Correct.

Q Or function. With respect to the computer
training, we were handed this morning by counsel for
Motorola a box of documents that we hadn't seen before,'plus
two CD-ROM discs which appear to include a video and a
PowerPoint training program of some sort.

Do you know that document?

A I am -- 1f it is what I think it is, I -- or the
training information I have seen in the past, I have some

familiarity with it. But I'm making an assumption that's

- o8 o v SR Y TR T o 137
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Page 117
A It's a table that lists the Talk-Permit tone and,
then, a button that you press that it plays the tone.
Q@ And it's not a series of tones that you play for
your amusement and edification but, “dnstead, an illustration
or demonstration of what it sounds like when you push the

Push-to-Talk button, is that right?

A Correct, I mean, it is specific to -- upon

pressing this icon or button, you hear specifically that

tone.

Q Okay. Now, has Motorola -- we talked first about%
the print ads that might run in magazines, and you've talked;

-- we have talked about those previously.

Has Motorola advertised 911 products in other

media other than print media?

A I am unaware of -~ because we go through

proéurement officers and things like that, the advertising
is focused to avenues of such customers.

So that would include the trade shows, the
promotions and interactive items.

I am not aware of any radio or TV ad that
specifies a 911 Hz Tone.

Q So you mentioned a list of ways in which

customers -- potential customers might hear the 911 Hz Tone
before -- and I'm going to list then for you here. One was
training?

STy S T ey = — AT T e
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1 A Uh hum.

2 Q One was mentioned in user guides?

3 A Uh hum.

4 Q A third --

s MR. WILLIAMS: Say "yes" or "no".

6 A Yes.

7 BY MR. STEWART:

8 Q A third was heard at trade shows?

9 A Yes. _

10 o) A fourth was a sales rep who demonstrates the |
11 product at the customers's facilities? |
12 A Yes.
13 Q And a fifth was in effect when you use the

14 product, it's got -- it makes the tone while at the same %
15 time being labeled a Motorola product? 7
16 A Yes, it does.
17 Q Now, are there other ways in which potential
18 customers could have heard the 911 Hz Tone?
15 A Yes.
20 Q How?
21 A If a customer is in the field with .another
22 customer of -- with overlapping coverage of s&stems, they;
23 could easily be with somebody who utilizes their Motorolaf
24 radio, and they could easily hear the 911 Hz tone. |
25 A significant number of customers would have
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1 systems such that the police would be on one system,
2 potentially the fire could be on another, and there would be g
3 numerous occasions where that tone would be played to people
4 who do not actually either carry a Motorola product or

5 operate on that gystem.

6 Q So they would hear it as it was being operated by

7 somebody who actually had already purchased the product?
8 A Yes, or who had authority. There are times

9 where, in times of crisis and need, Motorola does supply a

10 system, and we supply branded Motorola products to help out
11 in times of need. g
12 And there would be a situation where they could

13 easily hear the tone as they are operating on those i
14 products. |

15 Q Okay. And is that different -- I had considered
16 those kinds of situations to be like the fifth example that

17 you gave me, which was, you use a Motorola phone, it's got

18 Motorola on it -- I'm sorry, not phone but radio. You use

1s it and it's got a Motorola label on it.

20 A Correct, they are -- they are very gimilar, the

21 distinction being ‘whether the user actually -- it is their

22 product, or if they are actually observing somebody use it,

23 or if it's not their product, but they have been given this E
24 Motorola radio to operate in a time of need.

25 Q . Okay. Any other ways in which that would happén

e TSy T e 7 v e e e e e R TR e e T TR B i

Thompson Court Reporters, Inc. (312) 346-3377

b5d18711-6459-40a8-b247-11c3eBabffd2



Page 120 ||

1 -- in which a potential customer would hear the 911 Hz
2 Tone?
3 A To the best of my knowledge, beyond -- and just

4 for clarification, on the trade shows, they are trade shows
5 that are open, or they are Motorola sponsored trade shows

6 where we go out and visit customers or groups of customers

7 to exhibit our products.

8 To the best of my knowledge, that I can recall, I;
9 believe those are the -- those are the instances where a »
10 customer . would hear that 911 Hz Tone.

11 MR. STEWART: I would like to have marked as

12 Exhibit 12, Applicant's Response to Opposer's First Set of

13 Interrogatories to Applicant.

14 {(Klein Deposition Exhibit

15 No. 12 was marked as

16 requested.)

17 A Okay.

18 .~ BY MR. STEWART:

19 0 Have you seen this documént before?

20 A I have seen this document before.

21 Q I would like you just to turn to page seven and
22 look at the response to Interrogatory Number 14 which goes
23 over onto page nine.

24 A Okay.

25 Q Did you assist in producing this list of trade
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Techadvantage, some of those, I'm going to draw the

Page 123
those fall into the category of enterprige customers?

A By the description of DistribuTEtCH,

conclusion that they are -- they are enterprise based

customers.

MDUG is our Data Users Group which I have some

working familiarity with.

Some of these other items that are -- Navy, Army,
and some other elements such as those, I know that we do
have interactions with them from a federal -- federal
discussion and federal trade shows, but I have not worked
with those organizations.

The ones that define themselves as APCO or MTUG,
Print Track, and any of the Motorola specific meetings,
these are all ones that I have working familiarity with.

- Q Now, at any of those trade shows, are you aware
of any instance in which Motorola featured the 911 Hz Tone
other than in connection with the operation of the function
that it signifies?

A I'm not aware of any other -- any other
presentation of that tone.

Q Now, are 911 Hz Tone products offered for sale
through other channels of trade such as retail or mail or

Internet?

A It is my understanding that to purchase a new

Thompson Court Reporters, Inc. (312) 346-3377
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Nextel Public Sector: Phones * Plans | Services | Solutions | Accessories : Promotions | Coverage | Search | Shopping Cart

Always
On Call.

I

Public Safety Services

Rely on Nextel for strong and reliable
communications capabilities - whether during day-
to-day operations or an emergency.

Nextel can help you enhance field communications with these exclusive
services:

Emergency communication resources when you need them.

Nextel's Emergency Response Team provides Rapid Deployment Services,
such as Nextel equipment, services and support in the following
situations:

Disaster Support: Provides wireless equipment and services to
emergency and disaster recovery personnel during declared
emergencies in both urban and rural environments.

Field Training Support: Provides daily use of wireless equipment and
services for short-term needs such as training and field exercises.

Agency Specific Event Support: Provides a single agency's narrow
requirements for wiretess equipment and service to support limited-
duration events.

Mobile Celtular Sites, Portable Microwave Facilities and Ruggedized
Handsets: Provides customers’ existing systems with a secure and stable
communications platform that is interoperable with other private radio
networks.

Agency Service Center Training: Gives you the capability to service and
repair phones by adding to the skills of your current staff.

Get priority access during times of network congestion.

Priority Connect. This service puts your Nextel® Walkie-Talkie call ahead
of others, increasing the likelihood of getting connected during times of
network congestion.

Priority preemptive access to network resources.

Enjoy Nextel® Emergency Group Walkie-Talkie, an advanced feature
that will preempt other network traffic, thus enabling you to contact
everyone on your team at once (only avaitable on the i325 IS).

24 X 7 Tier 2 supbort. 365 days a year.
Premium Pubtic Safety Care. One toll-free call and you can speak with a

hitp://www .nextel.com/en/solutions/public_safety_services.shtml

Used in...

Pubtic Safety »
Government »
Utilities »
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‘ specially trained representative who can help you with order fulfillment,
: set-up talk groups, activate service, and coordinate phone repair or
replacement.

Special Public Safety Handsets.

Nextel offers several phone models specifically designed to meet the
needs of challenging work environments. From the durabte i530 and rain
resistant i305 to the GPS-enabled i58sr, these phones keep going even
when the going gets tough.

For the most physically demanding environments, Nextel offers the i325
1S, which meets military standard 810 C/D/E for resistance to vibration,
mechanical shock, rain, and dust. The i325 IS is equipped with the red
Nextel® Emergency Group Walkie-Talkie button, an exclusive service for
public safety agencies. It also features a fixed antenna, rubber-molded
grips and speakerphone. .

Get In Touch With a Sprint Sales Rep.

Please contact a Government Account Manager for more information
on price plans, handsets and services.

: Contact Us

“Your Privacy Rights § Acceptable Use Policy and Visitor Agreement | Copyright Notices | Find a Store

© 2005 Sprint Nextel. All rights reserved.

.‘

http://www .nextel.com/en/solutions/public_safety services.shtml 11/11/2005



Opposer’s Exhibit 6




UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC,,

Opposer,
Opp.No.: 91161817

App.No..  78/235,618
Mark: Sensory Mark
(911 Hz tone)

V.
MOTOROLA, INC.,

Applicant.

APPLICANT’S RESPONSE TO OPPOSER’S
FIRST SET OF INTERROGATORIES TO APPLICANT

Applicant responds to Opposer’s First Set of Interrogatories to Applicant as follows.
The “General Objections” set forth in Applicant’s Response to Opposer’s First
Request of Applicant for Production of Documents and Things are incorporated herein by

reference.

INTERROGATORIES

INTERROGATORY NO. 1:

Identify each related entity (including subsidiaries, parent companies, and other
related companies) of Opposer that sells products or offers services that feature or are
associated with the 911 Hz Tone.

RESPONSE TO NO. 1:

Subject to the General Objections set forth above, Applicant is unaware of any related
entity of Opposer that sells products or offers services that feature or are associated with the

911 Hz Tone.



INTERROGATORY NO. 2:

Identify the person(s) with knowledge of the selection and adoption, and integration
into Applicant’s business of the 911 Hz Tone (past and present), and identify all documents
that relate to such selection, adoption, and integration of the 911 Hz Tone.

RESPONSE TO NO. 2:
Subject to the General Objections set forth above, Applicant is presently unable to

identify the requested person(s) because of the length of time that has passed since Applicant
first selected, adopted, and integrated the Tone into Applicant’s business. Also subject to the
General Objections set forth above, Applicant will produce business records responsive to

this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. 3:

Identify all documents relating to surveys, research reports, clearance reports, or other
cvaluations obtained or performed by Applicant, its agents, and third parties with regard to
the 911 Hz Tone.

RESPONSE TO NO. 3:

Subject to the General Objections set forth above and subject to the specific objection

that the term “other evaluations” is vague and ambiguous, Applicant will produce business
records that are responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ.

P., although no surveys or clearance reports exist.



INTERROGATORY NO. 4:

Describe in detail the meaning and significance of the 911 Hz Tone (including the
selection of the frequency and the timing of the components of the same) with respect to
Applicant’s products, and identify all documents relating to same said meaning and
significance.

RESPONSE TO NO. 4:
Subject to the General Objections set forth above, the 911 Hz Tone has no meaning or

significance apart from signifying the source of Applicant’s goods/services. Also subject to
the General Objections set forth above, Applicant will produce business records responsive

to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. §:

Describe in detail the manner in which the 911 Hz Tone is or has been affixed to any
goods (including the 911 Hz Tone Products), and identify all documents that evidence said
affixation.

RESPONSE TO NO. §:

The 911 Hz Tone is affixed to Motorola’s two-way radios and cellular telephones

through an electronic chip resident in the device and from which the sound originates and
emanates. Also subject to the General Objections set forth above, Applicant will produce
business records responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ.

P.



INTERROGATORY NO. 6:
Describe in detail the manner in which Applicant purports to use or have used the 911
Hz Tone in commerce, and identify all documents that evidence said use.

RESPONSE TO NO. 6:
Subject to the General Objections set forth above, Applicant has used the 911 Hz

Tone in commerce by, among other things, offering to sell and selling two-way radios and
cellular telephones that contain the chip referred to above (see Response to No. 5) and from
which the Tone can be heard. Also subject to the General Objections set forth above,
Applicant will produce business records responsive to this Interrogatory, in accordance with

Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. 7:

Describe in detail how the 911 Hz Tone purportedly is used or has been used to
promote the 911 Hz Tone Products to customers (including the dates of said promotions),
and identify all documents that evidence said promotions.

RESPONSE TO NO. 7:

Subject to the General Objections set forth above, Applicant will produce business

records responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. 8:

Identify all instances (by media form, title, date(s), page(s), issue(s), and such other
identifying information as used by Applicant) in which Applicant advertised, advertises, or
plans to advertise, promoted, promotes, or plans to promote the 911 Hz Tone Products in
commerce.



RESPONSE TO NO. 8:
Subject to the General Objections set forth above, Applicant will produce business

records responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. 9:

State the respective dollar amounts Applicant has expended, by year, in connection
with the promotion and advertising of the 911 Hz Tone Products in each medium identified
in response to the preceding Interrogatory and by all other means not so identified, and
identify all documents that evidence said expenditures.

RESPONSE TO NO. 9:

Subject to the General Objections set forth above, Applicant will produce business

records responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. 10:

Identify all instances (by media form, title, date(s), page(s), issue(s), and such other
identifying information as used by Applicant) in which Applicant advertised, advertises, or
plans to advertise, promoted, promotes, or plans to promote, used, uses, or plans to use the
911 Hz Tone in commerce.

RESPONSE TO NO. 10:
In addition to the General Objections set forth above, Applicant objects to this

Interrogatory as being duplicative of Interrogatory No. 8, and Applicant incorporates herein

its Response to No. 8.



INTERROGATORY NO. 11:

State the respective dollar amounts Applicant has expended, by year, in connection
with promotions and advertising featuring the 911 Hz Tone in the promotion and advertising
of the 911 Hz Tone Products in each medium identified in responsc to the preceding
Interrogatory and by all other means not so identified, and identify all documents that
evidence said expenditures.

RESPONSE TO NO. 11:
In addition to the General Objections set forth above, Applicant objects to this

Interrogatory as being duplicative of Interrogatory No. 9, and Applicant incorporates herein

its Response to No. 9.

INTERROGATORY NO. 12:

Identify, by product or model name and number or any other identifying information
used by you, each product that has incorporated, incorporates or will incorporate the 911 Hz
tone.

RESPONSE TO NO. 12:

Subject to the General Objections set forth above, Applicant identifies the following

models:
MTS 2000 XTS3000 M500J] MTX Classic 800/900 PP
MTX8000 LTS 2000 Maxtrac PP 800,900 U.V. MTX 8000/9000 PP
MTX 9000 LCS 2000 Maxtrac LS LTR MTXLS
MTX838 XTS 5000 * Maxtrac Duplex STX
Visar XTS 2500 Spectra PP VISAR PP
MCS2000 XTS 1500 Coverage+ (Simplex) GTX PP
ASTRO Saber XTL 1500 Coverage+ (Duplex) GTXLS
ASTRO Spectra GTX PP P1225 LS
GTXLSLTR HTI1250 LS
M1225 LS UHF HT750 LS UHF
CDM 1550 LS CT450 LS UHF
CDM 1550 LS+ UHF MTX150 PP (PRO5650)
CDM 1550 LS+ 200 MTX450.MTX4500 PP
6



CDM 1550 LS+ 700 MTX8250.MTX850 LS
MTX8250.MTX 850 PP
MTX9250.MTX950 PP
HT1250 LS+ UHF
HT1250 LS+ 200
HT1250 LS+ 700

INTERROGATORY NO. 13:

Identify all of Applicant’s annual sales information (including model number and
customers) for all products incorporating the 911 Hz Tone (including the 911 Hz Tone
Products) in the United States since the purported date of first use of the 911 Hz Tone, and
identify all documents that reflect such sales.

RESPONSE TO NO. 13:

Subject to the General Objections set forth above, Applicant will produce business

records responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P.

INTERROGATORY NO. 14:

Identify all trade shows where Applicant has used the 911 Hz Tone for each of the
past five (5) years, and identify all documents relating to said use.

RESPONSE TO NO. 14:

Subject to the General Objections set forth above, Applicant will produce business

records responsive to this Interrogatory, in accordance with Rule 33(d), Fed. R. Civ. P., and
identifies the following trade shows:

DistribuTECH 2005

AFCEA West

Major City Chiefs
TechAdvantage 2004 (NRECA)



NACO's Legislative Conference
State & Provincial Conference
National Postal Forum

Navy League - Sea Air Space
FOSE

IWCE

NFBPA

FDIC

ENTELEC

PTI

North Central Regional APCO
East Coast Regional APCO
Metropolitan Fire Chiefs Conference
ACFEA International

UTC

UTC-regional

LEIM - IACP

RSSI (Railway Systems Suppliers Inc.)
MDUG

NENA

NSA

NACo

NOBLE Annual Conference
IAFC

NCSL

APCO

AFCEA Army DOIM

NASTD

NGAUS



—

AMRA

IACP

ICMA

Printrak Users Conference

AUSA Annual MTG

Canadian APCO

NASCIO formerly NASIRE
HAPCOA

Printrak Users Conference

AFCEA TechNet AsiaPac

CE & IESS Supplier Conference (CE)
Financial Analyst Meeting

Motorola Officers’ Business Meeting
Shareholder Meeting

NOBLE / CEO Symposium, and
West Cost Regional APCO.

INTERROGATORY NO. 15;

Describe in detail the means by which Applicant or its distributors or agents have
offered, are offering, or will offer to sell 911 Hz Tone Products, and identify all documents
relating to said attempts.

RESPONSE TO NO. 15;
Subject to the General Objections set forth above, Applicant responds that the 911 Hz

Tone Products are sold through a direct sales force to the end-user/customer and through =~
dealers’ or manufacturer’s representatives. Also, subject to the General Objections set forth
above, Applicant will produce business records responsive to this Interrogatory, in

accordance with Rule 33(d), Fed. R. Civ. P.



INTERROGATORY NO. 22:

Identify all instances of actual confusion relating to the 911 Hz tone.

RESPONSE TO NO. 22:
Subject to the General Objections set forth above, none.

INTERROGATORY NO. 23:

Identify all persons who participated in any way in the preparation of the answers or
responses to these interrogatories separately by interrogatory, and state specifically with
reference to interrogatory number the area of participation of each such person.

RESPONSE TO NO. 23:
In addition to the General Objections set forth above, Applicant objects to this

Interrogatory as it invades the attorney-client privilege and the work product immunity

doctrine.

INTERROGATORY NO. 24:

Identify each person whom Applicant expects or intends to call as a witness to present
evidence in the above-captioned opposition proceeding (including expert witnesses).

RESPONSE TO NO. 24:
In addition to the General Objections set forth above, Applicant objects to this

Interrogatory as being premature.

12



INTERROGATORY NO. 25:

What do you contend are the facts and the law as applied to the facts that support the
allegations in your answer to Paragraph 9 of the Notice of Opposition?

RESPONSE TO NO. 25:
In addition to the General Objections set forth above, Applicant objects to this

Interrogatory as it invades the work product immunity doctrine.

INTERROGATORY NO. 26:

What do you contend are the facts and the law as applied to the facts that support the
allegations in your answer to Paragraph 10 of the Notice of Opposition?

RESPONSE TO NO. 26:
In addition to the General Objections set forth above, Applicant objects to this

- Interrogatory as it invades the work product immunity doctrine.

INTERROGATORY NO. 27:

What do you contend are the facts and the law as applied to the facts that support the
allegations in your answer to Paragraph 11 of the Notice of Opposition?

RESPONSE TO NO. 27:
In addition to the General Objections set forth above, Applicant objects to this

Interrogatory as it invades the work product immunity doctrine.

13



INTERROGATORY NO. 28:

What are the facts and the law as applied to the facts that you contend support each
affirmative defense you allege in your answer to the Notice of Opposition?

RESPONSE TO NO. 28:
In addition tc: the General Objections set forth above, Applicant objects to this

Interrogatory as it invades the work product immunity doctrine.

As to objections:

Dated: April 12, 2005 o / el L

g{f T. Gabrielides
a

M. Valenzona
BRINKS HOFER GILSON & LIONE
455 N. Cityfront Plaza Drive, Suite 3600
Chicago, Illinois 60611-5599
Telephone: (312) 321-4200
Facsimile: (312) 321-4299

Attorneys for Applicant
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of APPLICANT’S RESPONSE TO OPPOSER’S

FIRST SET OF INTERROGATORIES TO APPLICANT was served on counsel for Opposer
on April 12, 2005, by sending same via First Class Mail, postage prepaid, and via email to:
Michael H. Jacobs
Crowell & Moring LLP
1001 Pennsylvapia, Avenue, N.W,
Washington D.C. 20004

mjacobs@crowell.com
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<XSTRQ XTS 3000
Model I Digital
Portable Radio

Quick-Reference Card :

16-Position
Select Knob
onom
olume Tp Sumen
C Dt
Top Side CAASEBER
Button WY V._\.\w.r@v 3-Pasttion
....... (B Switch
8ide Button 4 m————
....... Speakes
Side Button 2 Microphone
PTIT Button

Write your radio’s programmed features
on the dotted line.

GENERAL

+ Turning the Radio On: Rofate the On/

m4

OfffVelume Control knob clockwise.

Monltoring {Conventional Channels
Only): Momentarily press the
preprogrammed Monitor button and
izten for voice activity,

Transmitting: Press and hold the PTT

. button,

Receiving: Release the PTT button,

Selecting a Zone and Channel:
Place the preprogrammed Zone
switch to the desired position.

. I you would like a different channel than

.
.

the presently selected channel:

2 Rotate the Zone/Channel Select
knob to the desired channel: then go
to step 7.

3 Press the PTT button to tak and
release it to listen,

COMMON RADIQ FEATURE

Answering an individual Cafl

1 For tefephone calls, press the
Preprogrammed Call Response
button.

OR

For Private-conversation Calls and
Call-Alert Pages with Private-
Conversation, within 20 seconds,
press the PTT button to talk
privately.

For Selective Call after 2 saconds,
the speaker will unmute.

OR
Fore Call-Alert Pages Only - To

...........................................................................................

respond, press the PTT button. Your

conversation will be heard by the
entire talkgroup.

Press the PTY button to talk and
release it to listen.
To disconnect when you have

finished your conversation, press the

Call Response button,

MOT 002204
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COMMON and

SPECIAL RADIO FEATURES

Most of your radio features can be

accessed by performing the follewing

step (for more dotail, refer to the feature

description in your manual).

1 Press (or rotate) the Feature .
button/switeh (it programmead).

Notes

LED Description _

Indicates the radio's operating status: '

* Red= Transmitting .

* Blinking Red = Channel busy or low
battery H

* Biinking Green = Receipl of individual
call

+ Wite in your radio’s programmed
! features (consult your system .
“mni:mm:m”o_,o_._.m&o ﬁoaanma ..

MOT 002205
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introduction

This manual describes how to operate your XTS™ 3000 ASTRO®
Type fit Model | Digita Portable Radio.

This manual discusses the foliowing:

L]

General Radio Operation
Common Radio Features
Specia! Radio Faatures
Helpful Tips

Use this manual to become famitiar with your XTS 3000 ASTRO
radio,

Notations Used in This Manual

Throughout the text in this publication, you will notice the use of
WARNINGS, Cautions, and Notes. These notations are used to
emphasize that safety hazards exist, and the care that must be taken
or observed.

An operational procedure, practice, or
/fé condition, etc., which may result In injury or
=3 death If not carefully observed.
WARNING

An operational procedure, practice, or condition,
& etc., which may resultin damage to the equipment

if not carefully, observed.
Caution
Note: An operational procedure, practice, or condition,
etc., which is essential to emphasize.
XTS 3000 ASTRO Mode! | 1 v
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Introduction

The following special notations identify certain items:

v ma e ———— e ke e e e ey

i Example Description

3
H
H

H
t
i
et e o cetmns e s o e crm cra— e e e — N ..!

: Light button Button names are shown In bold print.

H

APCO Project 25 Radios

XTS 3000 ASTRO digital radios are part of Motorola's Project 25
digital solution. When a radio is equipped with the ASTRO Digital CAl
option, it complies with APCO Project 25 standards on conventional
two-way radio systems and Common Air interface (CAI) on digitat
trunked systems. Nol only does the ASTRO Digital CAl option include
Praject 25 interoperable voice features, but other Project 25
compliant advanced digita! signalling capabifities as well.

APCO Project 25 is the creation of the Association of Public Safety
Communication Officers (APCO), it brings together representatives of
various user groups to evaluate basic technologles in advanced land
mobile radios to find common solutions to best serve the
marketplace,

2 6881083C70-A
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Introduction

Your XTS 3000 ASTRO Mode! | Radio

Note: Physical features arg denoted by number (see Table 2 on

page 4). Programmable coatrols are denoted by alphabet
lettering (see Table 2 on page 4).

XTS 3000 ASTRO Modei |
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Introduction

Physical Features of the XTS 3000 ASTRO

Model | Radio
Table 1: Physical Features

pVo. Feature - Page [No. "Feature "'""'"@

Anteina ™ T F Universl Coracior ™6
[‘. B e s e ne e h .1.....0.939{.- semrenas e o e oy e
2 16-Posilich Seleck Knob—\ 23 1 PYT (Push-to-Taik) 2271
. - e eeaef 1 Butlon e
e N . C 9
4 “On/Gfiffoiume Control 219 $peaker T
. R S
L N P S

Programmable Controls
The following radio controls can be programmed o activate certain

software features,
Table 2: Programmable Controls
Vo.” Feature 0. Feature T ]
" 2-Pasflion Concentic Swiich 5 Top Sids (Sefect) Bution ™
B "Orange Top Bution ~ E T SWdeBulion T T

3-Position AIBIC Swilch ™ = F SideBiiton'?

The features that can be assigned to these controis by a qualified
radio technician, and the pages where these featurgs can be found
are listed in Table 3 on page 5.

Note: Any references in this manual to controls that are
preprogrammed mean that a qualified radio technician must
use the radio’s programming software o assign a feature to a
control. Contacl your system administrator for details,

4 6881083C70-A
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Introduction

Table 3: Programmable Features

Featurs [ Page i " Feature { Page | Feature ""i'FEg’ i
CallResponse ' 32 }NuisanceDelete i 35 | She Lock/ Pag e
i ! | Unlock : i

iChannel Es_‘ﬁf&?é;i'" "33 Site Search as ]
B,Tn”.?m_zZFrio'R'ty'; 36 'Eé"ﬁéa'?éi/'éié&”'f "33 [ Vioiume Set Rty :
Emeigency | 28 |Reprogram | 40 | Zone P22
H | Request : ; :
'iji'gi;i/l:’ta«:m""“Tgixi'“,F "5 ! Scan OniOR ']’"3'5" P
FyIte i S T SU SRS T - B S
Monitor _{ 23 {SecurefClear . 41 ] ;
ol I R it WIS D I v ed e J - . .

Backlight

If poor light conditions make the channel numbers (around the

16-Position Sefect knob) difficult to read, turn on the radio’s

backlight by pressing the preprogrammed Light button if applicable.

These lights remain on for a
automatically, or you can turn them off i

Light button again,

LED Indicators

The LED on top of the radio indicates the radio’s operating status;

Table 4: LED indicators

LED Indicator

What it Means

Red

m———— . ————— o

Radio transmilting

Fla-shm red

‘Double flashing ted

Channel busy, or

Recsiving encrypted audio

Low battery (while transmitting)

e L

preprogrammed time before they turn off
mmediately by pressing the

Flashing green

Receiving an individual call

XTS 3000 ASTRO Mode !
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Introduction

Alert Tones

An alert tone is a sound or group of sounds. Your radio uses alert
tenes to inform you of your radio's conditions. The following table lists

these tones and when they occur.
Sound Yone Name Occurs:
invalid Key- [ When the wrong key is pressed.
Press
Radio Self-Test | When the radio fails its power-up self
Fail test.
Short, No ACK When the radio fails to receive an
Low-Pltched Recelved acknowledgement from tha dispalcher.
Tone
Reject When an unauthorized request is
made,
Time-Out Timer | Four seconds before tme out,
Waming
Time-Out Timer | After time out.
Timed Qut
Talk Prohibit! {When the PTT bution is pressed and
PTT Inhibit |transmissions are not allowed.
Continuous, | Out-of-Range |When the PTT button is pressed and
Low-Pitched the radio Is out of range of the system.
Tone
Invalid Mode |When the radio is on a channel that is
not programmed.
Individual Calf |When the radio is in an individual call
Waming Tone |for greater than six seconds without
any activity,
A Group of Busy When a channel, phone line, or system
Low-Pitched is unavailable due to high traffic
Tones volume.
(Busy Tone)

6881083C70-A
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Introduction

Sound Tone Name Occurs:
Valid Key-  |When the correct key is pressed.
Press
Radio Seif-Test [When radio passes its power-up self
Pass test.
Clear Voice [Atthe beginning of a non-coded
Short, communication,
Medium- . -~ - ——
Pitched Priority Upon receipt of activity on a priority
Tone Channet channel,
Receivad
Emergency |Upon ontering emergency stats,
Alarm Entry
Central Echo [When the central controller has
received.a request from a radio, )
Volume Set  [Sounds when voiume level is adjusted
Continuous, on a quiet channel.
Medium- Emergency |[Upon exiting emergency state
Pitched Exit
Tone PTT Sidstone When data is sent by pressing the PTT

button, but the user must wait to talk,

XTS 3000 ASTRO Model |
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Introduction

Sound Tone Name Occurs:
Failsoft  |When system falls.
Automatic Call [When voice channel bacomes

Back available in response to a previous
request.

Talk Permit  {Upon pressing the PTT button;
verilying system accspting
transmissions,

A Group of Dispalcher- | Upon recelpt of a dispatcher-interrupt
Medium- interrupter | catl.
Pitched e n
Tones Keyfail When an encryption key has been lost.
Console When a status, message, emergency
Acknowledge ]alarm, or fepragram raquest ACK is
received.
Received When a Call Alert or Privale
individual Call | Conversation call Is received.
Call Alert Sent [When a Cali Alert & received by the
target radio.
Short, Low-Batlery |When battery level is below preset

High-Pitched Chirp threshold valise
Tone Phone Dekey |When switching from radio to phone
(Chirp) Chirp line upon releasing the PTT button,
Continuaus, | Quik-Call™ |Whena Quik-Call group call is
High-Pitched| Group Call [received
Tone
A Group of Quik-Call  |When a Quik-Call individual cail s
High-Pitched| Individual Call |received
Tones

Phone Ringing [When a phone call is recoived

Ringing  ["Enhanced Call |When originator receives ACK from an
Received  |enhanced private catl

Dynamic  |Whena dynamic D has been recelved
Regrouping/ |and the PTT button is pressed and the
Gurgle Over-The-Air reprogrammed group has not been
Programming |selected and when the radio Is
successfully ro-keyed

8 6881083C70-A
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Introduction

Standard Accessories
Battery
To avoid a possible explosion:
& * DO NOT replace the battery in any area
WARNING labeled ‘hazardous atmosphere.”
¢ DO NOT discard batterles in a fire.

{consuilt your service technician), encryption keys are
retained for approximately 30 seconds after battery
Caution removal.

T If your radio is programmed with volatile-key retention

Battery Life

Battery life is determined by several factors. Among the more critical
are the regular overcharge of batterias and the average depth of
discharge with each cycle. Typically, the greater the overcharge and
the deeper the average discharge, the fewer cycles a battery wilf fast.
For example, a battery which is overcharged and discharged 100%
Several times a day, lasts fewer cycles than a battery that receives
less of an overcharge and is discharged to 50% per day. Further, a
battery which receives minima} overcharging and averages only 25%
discharge, lasts even longer.

clrcuiting of the battery. A sustained high-rate
discharge (for exampie, a paper clip placed
WARNING  accidentally across the battery contacts) may
permanently damage the battery, void the battery
warranty, and ¢reate a burn or fire hazard.

@ Care should be taken to avoid external short

XTS 3000 ASTRO Mode! | 9
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fntroduction

Charging the Battery

Motorola batteries are designed specifically to be used with a
Motorola charger and vice versa, Charging in non-Motorola
equipment may lead to battery damage and void the battery warranty.

The battery should be at about 77°F (25°C) (room temperature),
whenever possible. Charging a cold batlery (below 50° F {10°C)) may
resutt in leakage of electrolyte and ultimately in failure of the battery.
Charging a hot battery (above 95°F [35°C]) resulls in reduced
discharge capacily, affecting the performance of the radio. Motorola
rapid-rate battery chargers contain a temperature-sensing circuit to
ensure that batteries are charged within the temperature limits stated
above.

Do not attempt to change or charge the battery
& in a hazardous atmosphere.

WARNING

To charge the battery, place the battery (with or without the radio}ina
Moatorola-approved charger. The charger's LED indicates the
charging progress; see your charger user guide for detzils,

Attach the Battery
To attach the battery:

1 Turn off the radio and hold it
with the back of the radio
facing upward.

2 Align the three slots at the top
of the battery with tha three
1abs on the back of the radio.

3 Push the battery down toward the radio until the battery dlicks into
place. .

10 6861083C70-A
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Introduction

Remove the Battery
To remove the battery:

1 Tum the radio off,

2 Hold the radio with the back of
the radio facing upward.

3 Torelease the battery from the
radio, push the battery release
button located on the bottom of
the battery.

4 Lift the battery away from the
radio and remove,

Note: If your radic is programmed with volatile-key retention,
encryption keys are relainad for approximately 30 seconds
after battery removal. Consult a qualified radio technician for
details.

Antenna

Radlo Operating Frequencies

Before installing the antenna, ensure that the antenna you have can
be used with your radio. Your radio’s model number is on a label
attached to the back of your radio. A typical model number might be
HOBUCCSPWSAN. The fourih position of the mode! number {in this
exampie, U) Identifies the operating-frequency band of the radio. The
following table lists alt fourth-position alpha characters and
corresponding frequency band.

Radio Operaling—Frequency Table
Fourth |Operating Frequency Fourth [Operating Froquency

Position Pasiion
K 136-178MH2 R 403-470MHz
s 450-512MHz u 806-870MHz
XTS 3000 ASTRO Model | 11
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introduction

Antennas are frequency sensitive and are color coded according to
the frequency range of the antenna. The color code indicator is in the
center of the bass of the antenna. The foliowing illustrations and table
helps identify the antenna, antenna frequency range, and

corresponding colar code.
VHF
Wide Band
Helical
800 MHz
Dipole
—| VHF
B Helical
UHF
= 800 MHz
= Whip
800 MHz
Stubby
9 UHF
- Helical
12 6881083C70-A
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Introcuction

Attach the Antenna

With the radio tumed off, tum the
antenna clockwise to attach it to
the radio.

MR AL AR LURIIADIIIA T TS e AT M 3. b

Remove the Antanna

With the radio tumed off, tun the
antenna counter-clockwise to
remove it from the radio.

14
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Introduction

Belt Clip

Note: The battery must be removed from the radio before the belt
clip can be installed or removed.

Attach the Belt Clip

1

B I R R T L

Holding the battery in one
hand so that the top of the
battery faces upward and the
back of the battery faces you,
hold the belt clip in the other
hand with its top facing
upward,

Align the slide assembly on the
front of the belt clip with the
slots on the back of the battery.
Slide the belt clip downward
toward the bottom of the
battery until the bett clip clicks
in place.

Remove the Belt Clip

1

Hold the battery in one hand
$o that the top of the battery
faces upward, and the front
(vadio side) of the battery faces
you. :

At the top of the battery, press
down on the belt clip's metal
tab and slide the belt clip
upward. Continue to sfide the
belt clip upward untii it is free
from the battery,

XTS 3000 ASTRO Model |

Slide

Assembly

o

} i Belt Clip

Battery

TR Vi et e

15
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Intraduction

Universal Connector Cover

The universal connector is located on the antenna side of the radio. It
is used to connect accessories to the radio.

Remove the Connector Cover

covered with the Universal Connector cover fo

When the Universal Connecior is not in use, keep it
& prevent damagae,

Caution

1 Turn the radio off.

2 While holding the cover's top
(llat) end in place with your
thumb, pry upward on the
cover's lower end untif it
disengages from the radio.

Rk SEYY ek 2 LT LTRSS

16 63881083C70-A
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Introduction

Attach the Connector Cover

1 Turn the radio off.

2 Insert the top, hooked end of
the cover inlo the top of the
connector slot.

3 While holding the top end,
swing the rounded end into
place at the bottom of the
connector, Press firmiy untll it
snaps into place.

XTS 3000 ASTRO Model | 17
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Introduction

XTS 3000 R Radios Only
- Note: In XTS 3000 R radios, the “R" signities the radio is a Rugged-

type radio designed to withstand adverse field conditions
such as being submersed in water,.

i * The XTS 3000 R radio casting has a vent hole that

Caution twaezers or screwdrivers, This creates a leak path

allows for pressure equalization in the radio. Never
poke this vent with any objects, such as needles,

into the radio and the radio's submersibllity is {ost.

* The pressure equalization vent is located on the
chassis, just balow the battery contact, Never
obstruct or cover the two slots with any object,
including a label. Ensure that no olly substances
come in contact with this vent.

* The XTS 3000 R radio is designed to be submersed
- to a maximum depth of 6 feet and a maximum
submersion time of 4 hours. Exceeding either
maximum limit may result in damage to the radio.

Note:

1

18

If the radio has been submersed in water, shake the radio well to
remove any water that may be trapped inside the speaker grille
and microphone port. Otherwise, the water could cause
decreased audio capabilities.

If the radio’s battery contact area has been exposed to water, dry
the battery contacts (both on the radio and the battery) before
altaching the battery to the radio. Otherwise, the water could
short-circuit the radio,

It the radlo has been submersed in a corrosive medium (such as
salt watey), rinse the radio and battery in fresh water and dry the
radio and battery.

To clean the exterior surfaces of the radio, use a diiuted solution
of mild dish washing detergent and fresh water {one teaspoon of
detergent to one gallon of water).

6881083C70-A
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introduction

5 Do not disassembie the radio. This could damage radio seals and
result in leak paths into the radio. Radio maintenance should be
performed only by a qualified service person.

6 Elastomer techinology materials used for seals in fugged portable
radios can age with time and environmental exposure. Thersfore,
Motorola recommends that rugged radics be checked annually to
assure the water-tight integrity of the radio. Radio disassembly
and reassembly procedures and information regarding test
equipment necessary {o inspect, maintain and troubleshoot radio
seals can be found in the XTS 3000 ASTRO Basic Service
manual,

XTS 3000 ASTRO Modef | 19
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Notes

20 6881083C70-A

MOT 002229
ATTORNEYS' EYES ONLY




General Radio Operation

Your radio is ready for use once a fully-charged battery and antenna
have been connected to the radio. Refer to page 3to ensure a
complete understanding of the radio's controls and indicators, If
necessary, review the “Additional Information” section starting on
page 47.

Turning the Radio On and Off

Turn the Radio On

Turn the On/OffVolume Control
knob clockwise. The radio
performs a power-up self test.
When the radio passes the self
test, a medium-pitched tone
sounds. This tone is
programmable by your system
manager or radio technician
using radio service software from
Motorola.

If the radio fails the self test, you hear a low-pitched tone. Turn off
the radio, check the battery, and tum the radio on. If the radio fails
the power-up test again, contact your system administrator or an
authorized radio technician.

Turn the Radio Off

Tum the On/Off/Volume Contro}
knob counterclockwise until you
hear a click.

~ XTS 3000 ASTRO Model | 21
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Generat Radio Operation

Zones and Channels

A zone is a grouping of channels. A channel is a group of radio
characteristics such as transmit/receive frequency pairs. After you
tumn your radio on, selact the desired zone and channel.

Select a Zone
Place the preprogrammed Zone switch (see page 4) in the desired
position.

To transmit on the displayed zone/channei combination, press the
PTT button.

Note: If the selected zone is not programmed, the you hear a
continuous, low-pitched tone (invalid-mode tone) untif a valid
programmed zone is selected. This doss not mean your radfo
is not programmed; only that the zone you selected is not
programmed.

2 6881083C70-A

moT 002231

ATIORNES EVESLY




" Generat Radio Operation

Select a Channel

Rotate the preprogrammed 16-
Position Select knob to the
desired channel.

£
e R 2 P e PPN Yo be sty Ces MY e tevmetion ot Mt

Note: if the selected channel is noi programmed, you hear an
continuous, fow-pitched tong {invalid-mode tonse) until a valid
programmed channe! Is selected. This does not mean your
radio is not programmed:; only that the channel you selected
is not programmed.

To transmit on the displayed zone/channel combination, press the
PTT button.

Transmitting and Receiving

Note: Radio users who switch from anglog to digital radios often
assume that the lack of static on a digital channel is an
indication that the radio is not working property. This is not the
case, Digita! technology quiets the transmission by removing
the noise from the signal and aflowing only the clear woice or
data information to be heard,

This section emphasizes the importance of knowing how to monitor a
channel for traffic before keying up to send a transmission.
1 Tum the radio on and select the desired zone and channel.

2 To hear the volume set tone, press and hold the preprogrammed
Volume Set button (see page4).

3 Press the preprogrammed Monitor button {see page 4 ) tolisten
for activity. See notes below.

4  Adjust the Volume Controj knob if necessary."

-
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General Radio Operation

$ To transmit, press and hold the PTT button and release it to
listen. The LED lights RED while transmitting.

Note: If the channel on which you are transmitting is programmed to
receive Private-Line® (PL), ensure that the channel Is not in
use by momentarily pressing the preprogrammed Monitor
button (see page 4) to listen for activity. To put the radlo in
permanent monitor operation {squelch defeat), press and
hold the preprogrammed Monitor button for five seconds
(programmed by your system administrator or radio
technician). To retum the radio to its ariginal squeich state,
tap the Monitor button agaln or press the PTT button.

If you try to transmit on & channel that is programmed for
Teceive only, an invalid tone sounds uniil you release the PTT
button.

General Radio Features

Time-~-Out Timer

The new ASTRO portable radio is equipped with a programmable
time-out timer which, upon expiration, turns off the transmiitter. This
timer is programmable by your system manager or service technician
and can be set from 0 seconds (off) to 7.75 minutes (465 seconds), at
15-second increments. ASTRO radios have been programmed at
shipment with a defautt time-out imer duration of 60 seconds.

A time-out timer warmning ocours approximately four seconds before
the allocated time-ouf timer expires. The warning Is a short, low-
pitched tone.

If the PTT button is held down longer than the time-out timer's
allotted time, a continuous, low-pitched tone sounds and the LED
stops lighting red, indicating that your transmission has bean cut off.
This tone continues to sound until the PTT button is released.

1 Release the PTT button to sillence the waming.
2 To transmit another message, press the PTT button,

24 6881083C70-A
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General Radio Opsration

Low-Battery indication
If a low-battery Indication occurs, replace the battery.

Your system administrator may have programmed your radio to
indicate a low-battery status in one of the following ways:

When the PTT button is pressed, the bi-color LED blinks red to
indicate a low-battery condition,

When the PTT button is released following a transmission, you
hear a short, high-pilched tone {chirp) 10 indicate a low-battery
condition,

When the radio is in the standby mode and a low-battery condition
occurs, you hear an alert tone for 30 to 930 seconds at 30-second
Increments. This duration is programmed by your system
administrator or radio technician,

XTS5 3000 ASTRO Model § 25
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General Radio Operation

Notes
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Common Radio Features

Conventional Squeich Options

Tone Private Line (PL), Digital Private-Line (OPL), network ID, and
carrier squelch operations are ali available in the same radio on a per
channel basis.

Note: Network 1D is only available on ASTRO digital channels
consult your service techniclan for details.

In carrier squelch operation, all traffic on the channel is heard.
However, in PL, DPL, or network ID operation, your radio responds
only to those messages intended for you. PL, DPL, network ID, and
carrisr squelch can be programmed for each channel,

Project 25 Digital Squelich Options

Each conventional personality may be programmed by your system
administrator or radio technician for one of the following squelch

options in digital mode:
[ Digitai Carrier- ~* | This option allows the radio torespond to any
| Operated Squelch  received digital Project 25 signal.
: (COS) .

T l This opiion allows the radio to respond fo any digital
Normal Squeich ! Project 25 signal that has the corract Network access
+ code. .

‘ This aption allows the radio to respand to any digital ;

Selective Squelch ; Project 25 signal that has the correct Network access -
! code and the correct talkgroup. :

...... S e ]

i This option alfows the radio to respond to any digfial :

: Project 25 signal that has the correct Network access :

Data and Squelch | o and Is addressed to a specific radio. The radio |
! responds to selactive calls only. i

|
|
!

a4
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Non-Project 25 Digital Squelch Options

Each conventional personality may be programmed for one of the
following squelch options in digital mode {consult your service
technician).

No Squeich | This option allows the radio to respond lo any ASTRO

digital signal that has the correct Network access code.
Data or This option aliows the radio to respond to any ASTRO
Squelch digilal signal that has the correct Network access code and |

T [ TS option aflows the radio To respond to any ASTRO
Data and digital signal that has the correct Network access code and

i
|
|
the correct taikgroup. i
i
]
|
i

Squelch | Is addressed 1o a specilic radio {the radio responds o
!! selective calls only).
Emergency State

Your radio may have been programmed by your system administrator
or radio technician with the Emergency State feature,

Press the preprogrammed Emergency button (see page 4) to send
out an emergency signal that takes precedence over any other
signalling activity in progress on the selected channel, Thers are two
types of emergency signals:

* Emergency Alarm sends a data transmission 1o alert the
dispatcher to an emergency condition and identities the radio
sending the emergency signal. -

* Emergency Call is a type of dispatch operation that gives your
radio priority access fo channels. This fealure is not available on
conventional radios,

Note: Entering Emergency State signals a critical situation, It should
never be used for any other reason.

If you change channels during emergency operation, the
emergency alamm or call is moved to, and continue on, the
new channel if the new channel is also programmed for
emergency operation. If the new channel is not programmed
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Common Radio Features

for emergency operation, you hear & continuous, low-pitched
Invalid mode tone until the radio exits emergency state or you
change to a channel programmed for emergency operation.

For emergency-alam with emergency-call signals, once an
acknowledgment is received from tha dispaicher, your radio
enters emargency call state.

While your radio is in emergency-cafl state, it operates in the
usual dispatch manner or retums to one of the following
operations if programmed to do so:

* Tactical/Non-Revert Operation -— you talk on the channel
selected before entering the emergoncy stalo.

* Non-Tactical/Revert Operation — you talk on a .
preprogrammed emergency channel, and the emergency
alarm is sent to this preprogrammed emergency channel.

Entering the Emergency State

1 Press and hold the preprogrammed Emergency button (sce
page 4). The length of the press-and-hold time required is
programmed by your system administrator or radio lechnician.

During emergency alarm state:
* The LED lights red, and
*  You hear a group of short, medium-pitched tone.

* When the emergency alarm is acknowledged by the dispatcher,
the radio sounds four beeps and the alarm ends.

During a silent-emergency call:

* The LED will not light,
* You do not hear tones.

* The audio is muted {tumed off) and remains so untit you exit the
emergency alarm state, and the silent-emergency state continues
until you press the PTT button,

During an emergency cafi, press the PTT button to cancel the alert,
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Exiting the Emergency State

it is important that you exit emergency state when it Is no longer
necessary.

To exit Emergency State, press the preprogrammed Emergency
button for approximately one second. This duration is programmed
by your system administrator or radio technician.

The way you exit Emergency State may vary based on how your
radio was programmed by your system administrator or radio

technician, .
If your radio is programmed for  Press the PTT button, The alamis
emergency alarm, cancelled (without an emergency-exit
tone), and you may begin transmitting
your voice call.
OR
If your radio is programmed for  Press the PTT hutton while the radio is
emergency alarm with call, in emergency-alarm operation to place

the radio in emergency-call operation.

It your radio is programmed with emergency alam only, the radio
automatically exits emergency state after receiving an
acknowledgment from the dispatcher or if the alarms are exhausted
when no acknowledgment is received. This method applies 1o non-
silent emergency alam radios.

Note: If your radio is programmed for silent-emergency, your radio

does not automatically exit Emergency State. Ono of the
above methods must be used.

Emergency Keep-Alive

When this feature is enabled, moving the On/Off Control knob to the
off position does not tum your radio off If it is in an emergency state.
Your radio continues nonmal emergency operation as If the power is
on. The radio will not tum power off until it exits emergency slate,
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Talkgroup Calls (Project 25 Radios Only)

Project 25 reptaces Motorola’s group selective calls with talkgroup
calls. This feature allows you to define talkgroups for your
conventional system. Talkgroups, combined with selective squelch
operation, allow groups of users to transparently share a conventional
channel. Talkgroups may be slaved to a personality by your system
administrator or you may select them,

Encryption keys are slaved to talkgroups, When talkgroups ars
enabled, encsyption keys are changed by changing the active
tatkgroup,

Individual Calls - Receive Only
Individual calls are defined as follows:;

o T T [ Similar to standard telaphons calls. exceptyou |
Telephons Calls } use your radio. These can be landline-to-radio or
‘ radio-to- landline calls.

Private-Conversation™ l One-on-one calls involving wo specliic radios in
i Calls (Private Calls) v which the convorsation is not heard by others in
{Trunked Channels ' the current radio talkgroup.

Only) : i
".E;I-ra.ﬁc'a‘d_Phi/él; ' :_éi-m; -a_s-anata Conversation lI calls except the

Conversation Calls radio automatically verifies that the target radio is

{(Enhanced Private active on the system,

Calls) (Trunked

Channels Only)

Selective Calls | Used to seiecively call an ndividual radio on

(Conventional Project 25 systems, or an individual radio or

Channels Only) group of radios on non-Project 25 systems. It is
intended to provide privacy and to eliminate the
annoyance of having o fisten to conversations .
that are of no interest ta you,
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| Call-Alert™ Pages | Your radio fanciions tiks & pager: Cail Alert pages |

f provide a means 10 signal other radio users that
1 You wish to get in touch with them {even if they
| are away from their radio or in a noisy
environment). Call Alert pagas also allow you to
verify that the radio they are calling is active on
| the system.

Note: In the following procedures, any reference to Private-

Conversation (Private Call) represents both Private-
Conversation !l calis and Enhanced Private-Convsrsation
calls, unless otherwise specified.

Answering an Individual Call

1

2

3

32

When an individual call is being racelved, you hear and/or see:
* alelephone-type ringing if itis a telephone call;

* two alerttones if it is a Private-Conversation call or Selactive
call;

* acontinuous cycle of four fones I itis a Call-Alert pags;
* ablinking green signal on the LED;

Telephone Calls Only — Press the preprogrammed Call
Response button {see page4 ).

OR

Private-Conversation Calls and Cal-Alert Pages with Private-
Conversalion — Within 20 seconds, press the preprogrammed
Call Responge button (see page4 ).

Selective Call — After two seconds the speaker is no longer
muted.

OR

Call-Alert Pages Only — To respond, press the PTT button and
your conversation is heard by the entire talkgroup.

Press the PTT button o talk and release it 1o listen.
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4  Todisconnect alter you have finished your conversalion, press the
preprogrammed Call Response button (see page 4 ).

PL Defeat

The PL defeat feature allows you to override any coded squelch
(DPL, PL, or network ID) that may be programmed to a channe!. To
activate this feature, place the preprogrammed PL. Defeat switch if
applicable (see page 4) in the PL Defeat position. You are able to
hear any activity on the channel; it no activity is present, the radio is
muted,

Repeater Access

Repeater accoss allows you to selectively activate repeaters, which is
especially useful in areas where repeaters are placed close together
to ensure lotal coverage. Repeater access can operate automatically
or manually and can be enabled or disabled by your systam
administrator or radio technician for specific channels as required.
During automatic repeater access, you hear a sidetone to indicate
that the repeater access code is being transmitied to discourage you
from talking over the data transmission,

In radios programmed with manual repeater access, you can activate
the repeater access code transmission by pressing the
preprogrammed Repeater Access button if your radio has ono (see
page 4). You do not hear a sidetone. On radios with MDC-1200™
signalling, when the repeater access is acknowledged, the radio
sounds an acknowledgs alert tone. The acknowledge alert tone can
be programmed by your system administrator or radio technician,

Repeater/Direct

The repeater/direct faature allows you to bypass the repeater and tafk
directly to another radio. This is known as DIRECT operation or
talkaround operation. The transmit fraquency is the same as the
recelve frequency. :
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Common Radio Features

In REPEATER operation, you talk through the repeater, which
increases the radio’s operating range. The transmit frequsncy is not
the same as the receive fraquency.

Selecting Repeater or Direct Operation

Place the preprogrammed Repeater/Direct switch (see page 4) in
ths repealer position or the direct position.

Scan

Scanning allows you io monitor different channels automatically
through the use of scan lists. if there is activity on a channel the Scan
feature automatically takes you to that channel.

Each radio can have up to 20 unique scan lists. These scan lists are
programmed by your system administrator or radio technician either
manually or using radio service sofiware.

Three types of scan lists are available (consult your service
technician for additional information):

e . Comprises channels that are all from. the same
tomitor] prirty  vuniing syslem (10 diferent channels maximum).

i This feature only works on systems that support it.

compnses 6nly conventional ¢ channels (15 different
Conventional ; ols, maxlmum)

S e -

: Comprises conventional and t trunked channels from
- more than one trunking system (10 different channels
Talkgroup Scan ! } maximum). Pricrity operalion is not available in this

: type of fist.
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Note: Priority channels and the selecled channel cannot be dolated
using the nuisance-delets featurs.

The radio continues scanning the remaining channels in the list.
To resume scanning the deleted channel, you can change
channels or exit and re-enter scan operation.

Dynamic Priority Change (Conventional Operation
Only)

While the radio is scanning, the dynamic priority change feature lots
you temporarily change any channel in a scan list (except the Priority
1 channel) to the Priority 2 channel. The present Priority 2 channel
becomes a non-priority channel. This change remains in effact unti!
scan is turned off. Scanning then reverts to the preprogrammed state.

To change a channel to a Priority 2 channel:
1 Press the preprogrammed Dynamic Priority button (see

Page 4) when the radlo Is locked onto the channel to be
designated as a Priority 2 channel.

Note: The Priority 1 channel cannot be changed to Priority 2
channel,

2 The radio continues scanning the remaining channels in the list.
To resume scanning the breprogrammed Priority 2 channel, you
must exit and re-enler scan operation.

Smart PTT

Smart PTT is a feature used in conventional radio systems to keep
radio users from talking over other radio conversations. Smart PTT is
programmed by your system administrator or radio technician,

When Smart PTT is enabled in your radio, you are unable 1o transmit
on an active channel. if you fry to transmit (press the PYT button) on

an active Smart PTT channel, you hear an alert tone, and the
transmission is inhibited. The LED blinks red to indicate that the
channel is busy.
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Three radio-wide variations of Smart PTT are avallable:

« Transemit Inhibit : With this feature enabled, you are preventsd from
1 on Busy Channel * transmitting If any activity Is detacled on the channel,
; with Carrier X

Bomsomes mmies ae s e .-
| With this feature anabled, you are prevented from ,

| :n‘ a B" 'Z’;’fé’;’;ﬁ’;, transmitting on an active channel with a squelch code |

! with Wro ng | or (if secure-equipped) encryption key other than your

! Squoich Code  : OWM lfthe PL code is the same as yours, the

i transmission s alfowed.

. o "This feature can work In conjunction wlt?v“a.lm-erd the
two abova variations. With this featurs enabled, you

are able to override the transmit-inhibit state by quick- |

| g:g;’,‘;;‘y keying the radio; in other words, two PTT button
' " pressas within the time programmed through radio
! ; Service sofiware (RSS) tor Smart PTT Quick-Key
' » Timar (detault vahuo is 1/2 second),
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Special Radio Features

Dynamic Regrouping

The dynamic regrouping feature allows the dispatcher to temporarily
reassign selected radios fo a single special channe! so that they can
communicate with each other. This feature, enabled in each radio by
your system manager or service techniclan, is typically used during
special operations. You will not notice whather your radio has this
feature enabled until a dynamic regrouping command is sent by the
dispatcher.

Note: If you select the dynamic-regrouping zone/channel using
soflkeys or other radio controls without being dynamically
regrouped, you heur an short, low-pitched invalid tone,

When your radio has begn dynamically regrouped, you hear a gurgle
tone (unless you are already on the dynamic-regrouping zone/
channel), and your radio automatically switches to the dynamic-
regrouping channel.

Note: When you use a radio-control knob or switch to select the
zone or channel, you are not bs able to scan or initiate &
private conversation call until you select the dynamic
regrouping position. You also hear a gurgle tone each time
you press the PTT button. This is a reminder to you that you
are transmitting on the dynamic-regrouping channel, not the
zone or channel indicated by the position of the radio control,

However, in some cases the radio is programmed as a selact-
enabled radlo: see page 40 for details.

1 Press the PTT button to talk and release it lo listen.

2 When the dynamic regrouping is cancelled by the dispatcher,
your radio automatically relums io the present knob/switch zone
and/or channel position.
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Reprogram Request

This feature allows You to notify the dispatcher that you want a new
dynamicoregrouping assignment.
1 Press the preprogrammed Reprogram Request button (see
_page 4).
2 Ifyou hear one beep, press the PTT button to resend tha
reprogram request again,

If you hear five beeps, the feprogram request was acknowledged
by the dispatcher.

Note: If the dispatcher falis to acknowledge the feprogram request
within six seconds, you heara low-pitched alert tone,

Select Enable/Disable

The dispatchar may classify regrouped radios into elther of the
following two categories:

* Select-enabled radios ars free to make channel changes to any
available channef, inctuding the dynamic—regrouping channel,

* Select-disabled radios cannot change channels since the
dispatcher has specifically chosen 10 forco the radio to remain on
the dynamic-regrouping channel,

Note: You cannot uss the scan and private conversation call

{eatures when your radio is select disabled,

PTT-ID Transmit

The PTT-ID transmit feature is a per-channel feature in which your
radio’s ID number is automatically sent every time the PTT button is
Pressed. For analog voice transmissions, depending upon how your
radio was programmed, your radio’s ID can be transmitteq at the
beginning of a transmission, at the end of a transmission, or at the
beginning and ending of a transmission. For digital voice
transmissions, your radio's 1D is sent conlinuously during the voice
message.
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KEY Loading
To load encryption keys into the radio:

1 Set up the radio and equipment as specified in the key-variable
loader (KVL) manual.

2 When the KVL is attached to your radio, all other radio functions
are locked out.

3 Press the KVUs PTT button to load the encryption keys into your
radio. When the key has been loaded successtully, single-key
radios sound a short fone and multi-key radios sound an alternate
tone.

Key Erasure

With the radio on, press and hold the preprogrammed Top Side
button (see page 4) while pressing the preprogrammed Emergency
button {see page 4) at the same time.

Note: Pressing the Emergency button before pressing the Top Side
button sends an emergency alarm.,

MultiKEY
The muitikey feature must be configured based on whether or not

your radio is used for conventional applications or both conventional
and trunked applications as described below:

| The encryption keys can be lied (strapped), on a cne~
! per-channel basis by your system administrator or radio
t tachnician. In addition, you can have operator-
Multikey | selectable keys, operator-selectable indices, and
| oparator-selactable kay erasure. if talkgroups are
i enablad in conventional, then the encryplion keys are

 strapped to the talkgroups.

b = mtrmeme wmmse s fo mmtiter o i me tba the s mvsen o e e —————— ———t
: if you use your radio for both conventionat and trunked
E appiications, you have 10 strap your encryption keys for
Trunked | trunking on a pertalkgroup or announcement-group
Muttikey E basis. In addition, you may strap a different key to other
i features for example, dynamic regrouping, failsoft,
{ emergency talkgroup, or emergency-announcement
: group.

P A v U @t mettr t e mmmcrrae e merme e san
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Selectable Power Level

This feature allows you to selact the power level at which your radio

transmits messages,

Note: When the radio is powerad on, it defaults to the programmed
setting,

Place the preprogrammed TX Power-Level Switch (sea page 4) in
tha either the high-power or tow-power posilion.

The low-power provides shorter transmitting dislance and conserves
battery life.

High power transmission mode provides longer transmitting distance
and utilizes more battery power,

The new transmit power level is saved,

Trunking System Controis

Busy Override

When a talkgroup call is placed in a SmariZone™ system and the
system is not able to obtain voice channels at all necessary sites, you
hear a group of low-pitched busy fones. If preprogrammed, you may
oveiride the busy status by performing the following steps:

1 Press the PTT button; you hear a busy fone.

2 Release the PTT button.

3 Press and hold the PTT button a second time, The busy tone is
heard again. After a few seconds, you hear a preprogrammed
busy-override chirp and the radio sends in a busy-override
request.

The tatkgroup call is placed at all skes that have voice channel

resources available. Other sites are added to the call as channels
become available.

Note: Not all members of the talkgroup are able to hear a call when
a busy ovenide Is requested.
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Dispatcher Interrupt

The dispatcher-interrupt feature allows the dispatchsr to interrupt

your radio and places you in a Prvate Conversation call with the

dispatcher.

1 When your radio receives a dispatcher-interrupt call, you hear a
Tepeating sequence of four, short, medium-pitched tones until you
answer the call. The green LED flashes indicating that a call is
being received.

2 Press the PTT button {o talk and release It 1o lisien,

To hang up when you are finished with your conversation, press
the Call Response button.

Failsoft

If a trunking system experiences a complete faliurs, the radio reverts
to Failsoft operation and automalically switches to its Failsoft
channel. During Failsoft, the trunking repeaters transmit a madium-
pitched tone every 10 seconds. When the trunking system returns to
normal operation, your radio automatically exits the Fallsoft operation
and returns to trunked opsration,

Out-of-Range

it you go out of range of the system and can no longer lock onto a
control channel, you hear a low-pitched tone, Your radio remains in
this out-of-range condition until it (1) locks onto a control channel, (2}
locks onto a failsoft channel, or (3) the radio is tumed off.

Site Lock

This feature allows your radio to lock onlo a specific site and not roam
among wide-area talkgroup sites. This is particularly useful when
operating at the fringe of a system's coveraga.

Press the preprogrammed Site Lock/Unlock button (see page 4).
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Site Change )
1 Press and hold down the preprogrammed Site Search button

{see page 4) to manually force the change 10 a new site.

You hear a tone while the radio scans for a new site. When a new
site is found, the tone stops.
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Additional Information

Troubleshooting

If you suspect a radio problem, check the following items before
requesting service:

1 Radio Checks

* Be sure the radio is turmed on and the 16-Position Select
knob is in the proper position.

* Replace or recharge the baltery. The first time a new battery is
used, it should charge a minimum of 16 hours.

* The antenna must be atiéehed properly with its base fiush
against the top of the radio.

* Check that any accessories In use are properly connected,

* Test the radio from several different locations (especially if the
" problem occurs when the radio is used inside a building).

* Check the transmitter by transmitting to an aiternate poriable
radio.
2  Operaling Instructions
Review your operating instructions and ensure that you are using
the radio propery.
3 If, after following steps 1 and 2, your radio still has a problem,

contact your system manager or review your service agreement
and call your Motorola service representative as applicable.

I'lht:“: en -agreement-on-vou adio,-conta
your nearest authorized Motorola service shop for guidance
toward a prompt and expedient evaluation and/or repalr.
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Additional Information

Radio Care

Handling

* Do not pound, drop, or throw the radio unnecessarily. Never cany
the radio by the antenna.

* Avoid subjecting the radio to an excess of liquids. Do not
submerge the radio unless itis a ruggedized, XTS 3000 R model.

*  Avoid subjecting the radio to corrosives, solvents or spirits.
* Do not disassemble the radio.

* Keep the accessory-connector cover in place untif you are ready
to use the conneclor. Replace the cover immediately once the
accessory has been disconnected.

Cleaning

To clean the external surfaces of your radio:

1 Combine one teaspoon of mild dishwashing detergent to one
gallon of water (0.5% solution).

2 Apply the solution sparingly with a stiff, non-metallic, short-
bristied brush, making sure excess defergent does not get
entrapped near the connectors, confrols or crevices. Dry the
radio thoroughly with a soft, lint-free cloth,

3 Clean battery contacts with a lint-free cloth to remove dirt or
grease.

Do not use solvents to clean your radio. Spirits
él may permanently damage the radio housing.

Caution Do not submerge the radio in the detergent
solution,
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Additional Information

Service

Proper repair and maintenance procedures assures efficient
operation and long [ife for this product. A Motorola maintenance
agreement provides expert service to keep this and all other
communication equipment in perfect operating condition. A
nationwide service organization is provided by Motorola to support
maintenance services, Through ils maintenance and installation
program, Motorola makes available the finest service to those
deslring reliable, continuous communications on a contract basis. For
a contract service agreement, please contact your nearest Motorola
service or sales representative, or an authgrized Motorola dealer,

Express Service Plus (ESP) is an optional extended service coverage
plan, which provides for the repair of this product for an additional
period of either one or two years beyond the normal expiration date of
the standard warranty. For more information about ESP, contact the
Motorola Radio Support Center at 8000 West Sunrise Boulevard, Ft.
Lauderdale, FL 33322,

Battery

Battery Charge Status
Your radio can indicate your batlery’s charge status through an LED
and/or alert tones.

See “Low-Baltery Indication” on page 25.

Battery Recycling and Disposal

Rechargeable batteries may be recycled, However, recycling facilities
may not be available in all areas. Under various U.S. state laws and
the laws of several other countries, batteries must be recycled and
cannot be disposed of in landfills or incinerators. Contact your focal
waste management agency for specific requirements and information
in your area.
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Additichal Information

Motorola fully endorses and encourages the recycling of batleries. in
the U.S. and Canada, Motorola participates in the nationwide
Rechargeable Battery Recycling Corporation (RBRC) program for
battery collection and recycling. Many retailers and dealers
participate in this program.

For the location of the drop-off facility closest to you, access RBRC's
Inlemet web site at www.rbre.com or call 1-800-8-BATTERY, This
‘Intemet site and telephone number also provide other useful
information concerning recycling options for consumers, businesses,
and governmental agencies.
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Battery Installation . Controls, Indicators, and Connectors

Algn the notched end of the battery with
the grooves in the redio bogsplata, Mata 1 Volume Bst Button

the notches and the and side tha . Press to generate the volume set
battery toward the cwﬁueénrg until the ne. This tone can be used together
batvery "chicks” into place. wth the volume control to adjust the

radio receiver volume to e desired
listening lavel.

2 PushtoTalk Switch wPm
Press to transmit on the currently
sslected channel,

3  Three Position Toggle Switch
Progrsmmabla thraa-position switch
used to access systems. (3 + 5"
madef only)

4, Extarnal/Accessory Cannector
* Allows opsration with accessories.

— e,
Bsttery Removal

" S On/Dff Bwitch - Volume Contral
Remova the ng«vom_a-dnngg Turns the radio on and off and
{steh up toward the top of the radio, Wih 2djusts the radio volume leval,
the battery latch hetd up, sikda the beltery
away from the latch untl & is clear of the
radio basepiate.

8 LED Tranamit Indicator
Lights up when the radio is ! ]
transmitting. 8 4

7 Rotary Salect Switeh
Programmable switch used to access
subfleets, {*3 + 8" madal only}
Note: The battery is shipped unchargsd,
Hattarias must be charged before use,

{See “Battary information,” page 18.)
MOT 000268
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Alert Tones

The MTX-800 redio generetes the following audible tones to indicate radio operating

Conditions:

legal Mode A low-pitched *boassh” tone is haard when an invalid or
unprogrammed operation is atternpted, (for exampla, tha rotary
and toggle switches sre set to an unprogesmimed pesition

Low Battary A cricketike "chirp-chirp™ heard when the PTT i releassd
indicatss that tha battsry charga is getting low, This tane wil also
sound every twa minutes when the radio is idla.

TmeOu-Tiner A low-pitched "basash” tona hesrd whils transmitting indicates
that the present transmission wil be eut off in four seconds,
Buickly releass tha PTT and press it again to cancel the tone and
finigh trensmitting your ressags. . )

Voluma Set; A wane Is heerd when the voluma set button ie pressed, This tons
can be used together with the volume contral to adjust the radig
receiver valume level. The tune comtinues for one seeond after
the button is releacsd.

Talk Permi A highpliched “dihvdindz” tone heard when the PTT is pressed
indicates that s channe! grant has been received from the
trunking controller and the radia can transm,

Dispatch Busy A comtinuous “bairbah-bah” tone heard when the PTT &8 prassed
indicates thet the system is busy [no volce channels are
ovailabls], Release the PTT and walt for a Call Back tons,

Cal Back This is the same as tha Tak Permi tone. It is haard following a
Dispatch Busy when a woica chennel becomes awsilahls. Whaen
the Col Back tana is heard, prass the PTT to trensmit,

Talk Probibit/ A continuous “baseah” tone heard when the PTT ig pressad

Out-of-Range indicates thet there is no response fram tha trunking controlier;
transmission is not possible. The radia may ba out-of-ranga or not
authorized.to sccess the trunkad systsm.

Call Alert (Page]  Four ‘beep”tones indicata that » Call Alert (pege) is being

Decode received. These tones wil repeat evary six seconds until the page
is scknowiedged.
Failsaft A faint "beep”tona heard every tan seconds when the radio is idle

indicates that the trunking controler has falled. Transmission is
still possible, but will be as in conventional operation.

Genersl information
Asrt Tonas

Operating Procedures

Afeer 8 fully charged battery snd an antenna have baen connected to the radio, you may

begin operating your radio. I nacessary, review the prefiminary infarmation to bg sure
you understand tha radio’s ?nnwmm. controls, and indicators.

To Turn the Hadio Un and Utt

Turn the on/off switch in a
clockwise direction. If the radio is
hot already turned on, the knob
will click as It is turnad.

To turn the radio off, turn the
mrmsan: counterclockwise unti} it
clicks.

To Set the Volume Lavel

The Voluma set button allows you
to adjust the radio recelver
volume before a transmission is
received, Press the volume set
button on the sids of the radio.
You will hear the volume settone,

To incresse the volume level, turn the volums control knob clockwise. To decreass the
voluma fevel, turm the knob counterclockwisa.

Selecting Charnals "3 + 5° madel only)

To select 8 desired channel, adjust the
rotary and the toggle switches tg the
desired channel position. The indicator

currertly selected position,
MOT 000269
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erating Procedures
w Dispstch Calis /
Pruper Tranemit Technicuss

Regeiving Dispatch Calla

Voica traffic is heard through the radio's
spasker when a dispateh call is received.
Press the  PTT to transmit a response
end releasa & to fstan for replies.

Proper Transmi Techniques

When transmitting, speak carefully and
clearly in & normal wics. Shouting will not
make @ message vesier to understand,
Make each transmission as brief as
possitia,

* Hold the radio upright with the
antenna in a vertical position.

.xaovuﬁ!sg:umsm«.?aa&n?om

¢ With the radio two to thres inches
fram tha lips, press tha PTT and
speak into the radio grilie arsn,

* Release the PTT to receive any

replies.

MAEPR-195640
NUPR03860

Time-Out Timer

Time-out timers are preset for 18,
30, or 80 geconds. If the PTT is
pressed and held for more than the
prasat tima, radic transmission will be
out off. This is to prevent a unit from
tying up a channel,

With four seconds remaining in the
preset time, the tims-out timer tona
will be heard (baasshy, If the PTT Is
released and pressed quickly {quick-
keyed}, you can coatinue your
conversation uninterupted and resat
the timer,

im_fmguwm

At the time-out point, the
trangmission is out off (the LED will
turn off) and the time-cutimer tona
will be hsard cantinuously until the
PTT is released,

MOT 000270
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Making Dispatch Calls

Presa the PTT, i @ talk parmit tone is
hesrd, wansmk normsly. For 3 + &
muodeis, ba sure to salact the dasired
subfleet with the rotary and toggle
swizhas,

it a dispatch busy tane is hasrd,
relsass the PTT and wait for a call
buck tone. Whan the call back tone is
hesrd, press the FTT and transmit
normaliy.

BahvBsh®

it a continuous tatk prohibit tons is
heard while the PTT is pressed,
transmission is not possile., The radio
may ba out-ofrange or not authorized
to accass tha trunked system,

MABPR 20550
MAEPR 203920

. - T Mme cem s waiat (Rt e e b e —

Beap"

To answer the page, press the PTT and
speak normally. Release the PIT to
recsive repfies,

in

mi

A

m

fa

Receiving a Call Alert {Page)

When a Call Alert (page] is received, four
beep” tones wil be hesrd. These tones wik
continue every six seconds until the page Is
acknowladged,

Failsoft Operation

tha event of trunked system failurs, radio

communicstion s still possibla in the fallgoft

ode. When the trunking controller failg

and the system is within range, the radio
will automatically enter faisoft.

faint beep is heard evary tan sesonds to

indicate that the radio is in fallsolt. The
radio operates on s pre-detsrmined
frequancy in a nontrurked {conventional)

anner. Tharafore, channets must be.

monkored before use to maks sure they are
not busy.

When the trunked system retuns to normal
operation, the radio will automatically leave

ilsoft and the failsoft tone will stop.

Resume normal trunked operatian.

Operating Procadures

MOT 000271 oceiig o Col ot Poge) /
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How a Trunked Systam Operates

A trunked System cuhn m..n-.nunﬁ. channels @_m. craate % comeunications path. Each
systam contains up repester channi on System requirements. . inless th
The trunking controller, the main eontrol ::Mowmﬂ._n.wnﬁ system, cnaﬂou:w of the . Bl 1 lss than one second:

Whan & user presses the PTT 1 bagin communication, the fofowing events ocoun

channels us o dedicated cantrof channel. This chennel is the link between the * A volce channel request is autormatcally sent 10 the trunking concrolier vie the
?::m:u_"mﬂwﬂgmw snd rading in the system. The trunking controfier continuously contral channel, = W g )
keep ..m&u% %::ﬁ”w_“nu"osm_nnongﬁﬂ informedion cansists of tming signals to ) * The trunking controlier decodes this request, identifias the user, and
! g controfler and idantification signals to e b st Is baing caled
zntiy the eantrol channal. All redios automatically monkor the contra) channel ‘ permings which subdie ng cated.
when thers is ng voics traftic and ere silent until summonad by tha trunking * The trunking controliar acknowledges the request via the control channel and
conwroler, begine searching for & clear woica channet,

, . - . . *  The requesting radio glerts the user to go shead if @ volce channe! has been
A ypical systemn might consist of a certain number of radio units operating within an e [
orgarized group, known a8 » flest, Each fleet can ba segmentad Inta Indepandent assigned, or to stand by for a talk permit if all vaice n:m:wm_wwaucmx .

subfiects. Subfieet segmentation aliows the flaet to be organizad into predetarmined Once a voice channel has been sssigned, the trunking controller assigns the same

voice channel to all subfleat members. This sliows other membars of tha subflact to
ioin communication slready In progress.

i the trunking controller receives a voice channsl request from a radic in anccher

subfleet, it assigns that radio and ks subflest to an unoccupied voice channel, This

#ction will not affact or disrupt communication aiready in pragress on athar aceupied
I3,

CONTROL CH. 1 volce channels

Advantages of a Trunked System

Trunked operation has pne moin goak o improve 8 systemn's efficlency by sharing its
FESoUNces amang many users, >.n§h.cs wunking has basn used for many yeurs by

[conroL o1
_vozcn 2 |
|_vaceons |
| vocecns |
| voroEch.z ]

*  The trunking controller sutomatlcally salects and assigns communication
channeis, making operations simpl2, refsbls, snd afficiers,

* Channel assignment is restricted to ona group at a time. aliminating
intarferance end ensuring privecy.

*  One attempt is required to access the comununication system. ¥ all channels
ere busy, the trunking controiler will automatically assign the next svailable
channe! to the users

14 | Oparating Procedures MAEPF.203500
How 8 Trunked Eystem Dperates DOperating Procedures _ 18
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Battery Information

Charging Charging Times.

The MTX-800 Handie-Takis radio usss rechargeable nickel- Appraximeta Charging Time for Typical Gharger,/Batzery Combinations

cadmium batteries, When properly uged, they provide a .

safe and depandabla powsr source necessary for pesk CHARGERS

radio performance, - BTANDARD RAPID
NTN4835 NTN4833

To ensure peak radio performence, batteries should be fully . BATTERY NTN4B38 NTNAE34

chargad before use and periodically thereafter, When th MODEL NIN4BES NTN4G58

batzery cherge fafs to an unaccaptabla lavel, 8 low bettary NTN4867 NIN4922

M_wu SM_ 8 haard, indicating thet tha battery needs to bs ‘ NTNaB22, NTN4823 16 Hours 1 Hour

arged. NTNS447, NTNAB2S

Contact a Motorole sales represantativa for the proper chargsr modef ta bs vsad
when operating from 115 or 230 Vec line voltages.

Note: When charging a battecy that is attached to & radio, Biways turn the radio off
to insure a full battery charge,

Memeory Effact

A nickel-cadmium battery may exhibit reduced charge capacity calfed the "memory
effect.” Memory sffect is caused by one or both of tha following conditions:

* Continuous battary overcharge for axtended poriods of time, ¥ a battery is
ighty or infrequently used and is allowed to charge for extended periods of
time (30 to 60 days), it may develop tha maemory effact.

*  Repested battery charging for shart periads of ime. This is the most comman

cause of memory effect. If a battary is operated so that i repestedly defivars

Warning: improper. usa of batteries may create fire half of its full capacity, tha unused haf can becone tamporarily inactive. When

and/or explosion hazards, batrery current demand is Increased. &t may display 8 sharp decreass in ability
to deliver proper voltaga,

Memory effect can be aliminated by completely discharging the battzry and

Batteries should be charged at sbout 77°F Charging in . ) recharging again. Two discharge /charge cycles are usualy sufficient to restors the

cold temperatures (below 45°F) may result in alectroiye S5°F bettery to full capacity.

lsakage and destroy the battery. Charging in hot

temperatures (above S5°F) will not damage the battary, txt . Any nickel-cadmium battery exhibiting reduced charge capacity should be checked

reduced charga capacity wil resutt. . 48°F -for memory sffact before it is returned for warranty or discarded,
MOT 000273
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Battery Warnings

The following precautions shouid be observed while charging end handiing batteries:

Ba! information
munﬂhdq Warnings

Betteries should not be reptaced or charged In a
hazardous etminsphere. Contact sparking while inatafling
ar removing batterias from redios snd chargers may
trigger an explosion.

0o not disposa of batterias in fire; disposing of batteries
in fira v/l creats an explosion hezard.

Avold short-circuiting the battary. A short circiit, sush
as a paper clip dropped accidantally across the battery
terminal, will permanently damage tha battery. wnid the
warranty, and creste a fire hazard,

Charge batteries with ths eppropriate Motorola
chargers only. (Refar to the Accastoriss section of this
marwal.) Cherging battenies in any ether equipmant may
lsad to battery damege and will void the battery
warranty. ‘

General Radio Care

Claaning

Clean external surfaces of the radio with a miid datergent and a stiff, non-metaliic,
shart-bristied brush. A sultable detargent sokition msy be mixed by adding one
teaspaon of mild dishwashing detargent to one galion of watar {0.5% solution).
Apply the detergent solution sparingly with the brush, being csrefid not to allow
excess detergent to remain entrepped near connechors and Controls or in cracks
and cravices. Do not submerse the radio in the detargent solution. Dry the radio
thoroughly with a soft, ntfree cloth.

Clean all battery contacts with a lint-free cioth to remove dirt, grease, or other
forsign material thet imay pravent goad electrical connections.

Handling

Avoid physical abuse; do not pound, drop, or throw the
redio unngcessarily. Uo not carry the radio by the
antenns,

Avaid subjecting the radio to s excess of Kquids. Never
allow the radio to becoma submersad.

?omnccwnnnngnanﬁs noqogmm.uo_fdaﬁ.o_.
spirks.
Caution: Clean ths radio with the recommanded solution

onty. Cleaning the radio with solvants or £pirits may ba
harmiful and permanently damage the radio housing.

Do not disassemble the radio in any way. Keep the
cannector cover in place until ready to use the
accessory connector. Replace the cover immediately
after the accessory has been disconnectad,

MOT 000274
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introduction
Identifying Your STX 80O and 821 Radios ' Description )
Tha STX 800 and 621 radios are aval . . Tho SMARTNET STX 800/821 radlo Is emong the most sophistiosted two-way
theoe a.w.nw M_s_.. primarily _.._.u_.% n_..m_ﬂs. ﬁ._u. n,.oamow..__:._.mwwnuﬁﬁ ;n_wsma ﬂ__..n_h.-unn today. It con .mm..zs on both trunked systame mh:h
keyped. followdng tablec provide viaual summary of tha radio madela convi na i providing you mexdmum communicationa cap
and their configucstion. o . of unger varying operetional tircumstances.
R Among ke many festures, the SMAFTINET STX redio provides you with Digial
ETX 800 Models Volce Protaction (OVP]. This allows you to operara In a gtendend (clesr voics
Hpan_.-g_u_ or gﬂﬁaﬁ voice transmission] mode. Ttm uﬂi!nh,ao
fladio Mogal Rotary Control apiay/ compietaly compatiole Wih exiecing twowey systerrs. Secura transmissions usa
Number ® positiona | _ Eanction oaﬂqgn a highly sophisticated nonfineer digital voica scrambling tachnique whish assures
IRSWIABT TS 5 securs communioations. Only other sacura SMARTNET-sgui ped redios
 HRSWKAS179 N subflaat/talk group select | 15koy | {poctables, moblles, or hace statlons] that ara pregrommed with sn idantics! key
HESWPRAST7S.N - | subifleetAxik oroup eefect | Skay | {user-calactsbis dighal word] can decoda thie sectis trensmission,
HESWPRS17S N N/i m rotary &Xay .
[HSEWCARTISN | 2 avoxe/dese | 15ksy Nota: To be consistant wkh the pubiished Urerature and cparations! guidaines,
HIEWKAB1 1 subfisst/talk group select Skey the tarms “key” and "kay wirlebla™ are uSad ta deseribe the Userseisctabla digtal
.g.m%lll_a\’ 8 rewry Tk word that controls the securs operetion,
HISWPAS175. | 18— |mibtaei/ik procr s |
HasWPRS175 N N - a ratary 3kay
STX 821 Madals
Radio Model RotaryContral | Dleplay/
Numban # pookions Function Kaypad
HEEWKAST70.N 18 subfiasttelk stlect | 15kay |
H2SWPASAZ0N 18 subfloetAalk group select Shey
H2SWPGS1Z0.N NZA o rotey Skay
| HASWGAS170 N 2 sscurg/clear | 15key
HSSWIKAS170 N 16 | stblisen/tolk group selecs | 15key
| H35WKO5170 N N/ Ro parery 15key |
H3SWNAS170N 18 tak groun o Systam /A
HISWPAS170 N 18 subfiost/tetk group melact | Skay
HESWPGS170_N N/ o rotery oy
N/A = not; avellable
4 | intreduction Introduction| 5
_ant?ugniaoo%um.m.ss Daseription
MOT 000317
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R g,
§TX 800 Foatures

STX 821 Features
*  Direct Alpherumeric Made Namas Non Kevpad Modals
*  Subfiesy/Tok Group Boan *  Mutuel Ald Frequencies (821 - 835 M)

*  Priorky Monkaor Scen »  Compatible with Type I, Type B and Hybrid Systems

*  System Search and Lack ¢ Muliple Trunked Systems and/or Conventional Channels or Multiple
*  Compatible with Typs I, Type B and Hybrid Sysmarns. Subeets/ Talk Group

*  Muttipla Trunked Systems and/or Gonvantions! Channals op Multiple *  Emergency Alarm or Cal
*  Emergency Alarm or Cell

+  Seloctobla Private-Ling™/Digital Priveta-Line™

*  Dynamic Regrouping *  Call Alsrt™ Dacode

*  Selactable Privete-Line /Digital Privatedine

¢ Call Alert Dacade

¢ Failsoft by Talk Group/Subdiest (strepped only)
*  Secure/Cleer Operetion [swepped ony)

*  Slsved Secure/Qleer Oparation

«  Falisoft by Talk Group/Bubfisat

¢ Securs/Ciear Dperation {strapped only)
*  Baved Sarura/Clasr Dperation

*  Manusl Key Destruct

e Timadus Timer

* Monust Key o gﬂiﬂ&--k.l&.-vgggusagﬁ
* A Mot s Systsm and Talk Group Alphanumeric namas
¢ Aueomatie Mutipla Sts Select (AMSS) *  Priveta Conversation end Coll Alart Display (Type Il o Hybrid systern o)
©  Seama/Message *  SubMlact/Talk Group Bcan
* Col Alars Encods «  Priarity Monitor Scan
* Tl nta: 88:«..33»!38 *  Systam Search and Lock

ephone Intarconne : ; Sel
. ggmgngzaaggié ” Eﬁn“”rmﬂ 88 (AMSE)
*  KeypadLock o Calt Alort Encods

«  Driste Corverpation™

*  Telephons intercennact (15-key modsia anty)

¢ Corwentionsl DTMF Phona Patch (15-key modsla only)
¢ Keypnd Lock

" lntradudtion | 7
STX BOQ Festures STX 829 Facturas

m,ié_.
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How To Operate The STX Radio

List of Audikis Tonss [cont.) o How to Tumn the Rardio Dn end Off
invalid Key Pross: “Bonk” sound indicsting the key press or FTT hag : Tuen the on/off swikeh in a clockwise
been refacted. diractian. ¥ the radio ia not slesady
Law Batwery: Cricket-fike “chinp-ching” sftor tha PTT is ralaaged nEB__._. o_ n_ on. the knab will click 8 It is
incicatas that the battery needs to bs charged or :
sreplaced. To turn tha radio off, turn the switch
countoraiockwise until & oficks.

Messags (in MSG modsl: [a) 4 high-pitched *beep” tone indicates that the
messags waa sant to the dispatcher, but not
recaivec, (b} 5 “bsaps® indizats that the message
wag received. Seme as Call Alort tones,

Qut-ofRangn: Centinuous low-pieched tane haard while RTT is
presssd. Sems as Talk Probibi,

Parlordie Key Fail Tones: 8 highpitched “baspd" heard every five sesonds o
e saamn...cn.:u.nnnl..&ut!uooc?nﬂ:&«.
mede without o key loaded to the encryption board.

(Becure equipped radias onky . X Basia Oisplay Operstion for Radios wih LGO Display .
Busy: *Bahbah-bah-beh® tones much
Phane signal, @ takophone busy Prassing MENL allows you to meove in angurance through the Rinctlons avatlable
Ao 1 bighpezhed “beagt ) ioriy ccanning on your STX radio. To select a functian for usa:
Priority Manitor: high-peer. 4 hsurd during priorty
When voica traffc is detected on the priorky chemmsd, 1+ Broes MENU urel tho dscired function o
Private Conversation Calt 2 high-phched “boeps” when ¢ privete call is 2. press 8TEP ta solect the vahie of the
Stotue fn BT8 ,. d dicatas 8. fallow the ooo..z.so procedurs for tha ® MOTOROLA
gn mode; {a} 1 high-pitchad "beep” tone in that . ¢
> g%&n.asnsgvnss% Balectad function.
(6} 5 “besps” indivete thet your status wes recelved. Kaep in mind thoe: :
o o e " B e oy e | o 8
8 N, prass & only as indiceted, RECALL,
Tok Parmiz: #5 Call Back. Don't hold i down uniess toid to da @ a .
Tak Prohiblt: Continuous low-piched tane heard whila PTT is £0] othsrwiss you may go past tha g
pressed. Same ss Out-ofRanga. function you want,
TimaDusTimen: Continuous low-pitohed “banseh’ tons heerd whila 5. Nt ol of the STX redic's kunctions wit
© wransmitting. Indicates tha presant transmission wil Mﬂo!ﬂ”u%%&gﬂg “ﬁﬂrﬁo
ond in 4 geconds from the baginning of the tone, nuz.oagﬁosesnﬂ__.anulu__.
Vulid Koy press: Criokatrilko “ching* hanrd esch tna & key Is prassed ¥ c. Namal uoe of the radio and display
koy tones ere enabled, buttons will net harm tha radia.
! : d. If you loas your pigce, press MENU
' until you ger baek to whet you wanted
~ : to do,
. 14 | Genoral Informution . Howe To Operste The STX Radio | 15
st of Audibla Tanes (cont.) i How o Turn the Radio On end O /
. Batia Oisploy Dparstion for STX Radio with LCD Dispity
! '~ MOT 000322
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How to Usa Seleatable Rapester/Tak-Around
@ mororora iepley raclon only
Y If your eadia has seisctabls Repeater/Talk-
E araund, you can chenge from repester operetion
- (RF] ta telk-arcund (TA: unibtounit) operstion
R e B g:crggn..—.—nﬂ—.——lﬁsg
aces 8 repadtar le invooescible.
&) @) ) whers

1. When you are In = convantional

@) moromora | diepiayed.
2. Press STEP to skernate betwaen RP and TA.
E Nota: if your rsdio Is programmed with
systam/eslk group siphsnumeric names op
F mu ® direct slphsnumeric mods namas, yau
(e () ) _ camnot selact: repeatar/mikearound through
the keyped, bus only through the cotery knob.

Haow to Lisa Sefectable v}.mﬁ._.wﬁ\uaam_ Private-ling

display redios only

r 3&0:-.3553\01?3:53858«63%3
v..«xomrhsz-g-g:._g._. PL/DPL, alows you to telk privacaty anly
with ather rudios that hava the serne PL/DPL cede.

1. Presa MENU untll PVT » on tha
@ MOTORD dieplay. The number on zﬂu -_,..ummn “.u. the
-TR PL/OAL currantly in uss.
(2.4

R ww §
() o) )
@ MOTOAROLA 2. To change your PL/DFL, press STEP to
R ggﬁ:nsugnznh\unhg?
_ -rfA 7 — shannel. You can sleo erter the number
L 3|m~amn.5v§v—.§§8uolnng
QD omuw O prossing the appropriste numernic key
() (=) (o)

a2 _Ioiﬂoggoﬂxg

:gsgpigﬂ\rxgcnag 15-8uron Keypad /
How 9 Use Salectable PrivateLine/Digite Private Line

system, press MEMU unclt SUB s .

How ta Lisg Ssloctable Privatadine/Digts! Privata-Line (cont.)

3. >%aﬂo_vr§3 omua._,ﬁh -SS«&F%
radios numbar 1. oY ums
tha PL, and sliows You to monitar all activky ﬁ@!ﬂg N

on the channal, ~TH O

8. When your 8TX 800 redio ia
progrsmmed with direct sipharumenic
made nanes, only the numbgp for
PL/DPL safactad will be diapieyad,

b. Whan your STX §21 radic is
programmed with system and talk
group siphanumeric nsmac, the
number of tha PL/DPL sslected will
be clopleyed, with ekber RP or TA.

Note: If your radio iz programmad with

tbha mode namas, the numdes for the

PL/DPL celected will be displayed, and

okher RP or TA.

R mu Q
(=) (mir) (rom)

thi tha rotary switch r
postion vl ek the Keyobc st £ ey @ mororoya
Gther pesition wit lock the keypad _ Lp =
Nota: If tha rotary switch i proghamened fon : J
Nﬁh_oﬂwgsgcﬂuaﬁ-g\gﬁ R mw &
) =) (o) |
How 50 Lise gdnbt!ﬁﬂu.“_om._xmn&o <]
w v
o e e
MOT 000325
ATTORNEYS' EYES ONLY



K10 S3A3 SAINYOLLY

9Z£000 LOW
4O o ML pubd 5
g2 | opeti 15 0L v,

[ &) @ &
o RO g
_._ 0570 HA ‘
_Piovosow @ |
. |awyou .3 uoﬂ“ﬂiﬂuﬂ_ ﬂhnvugw Buyun 9
A 43
ﬂ.eau @ a Y3 mouy nep ‘peydienbeun SUBWe opas
® wew pg oﬁoas;%cau-uoarsnﬁgnaﬁ!o
- o 4a posubez 5 sjospoy eoipes xpg- fecsipuou ug
m.m 3NJ53y : sope. Aydaipuor 1 ag g
rt.NH.-..NM'.i o & )

Xo10%p 943 U0 130w qyu ot
M dnods ses pus wisske anok jo seusey
LT

USSR @ B Ag — kew
.Il..oj Ae3 3 1 8 Ougoajes &g pesomies ug
54 Y- LI TP coetin gﬂ-ﬂ- PUe ‘droal e anok
r'f oLow G Ensa:s.cs.ousisg.?#}:m:
5] uoyisad dnouB wea3eeygns puB Wansis
1 ) 383 Jnok puw ‘Aedeip agy woy eJgeddes)p
@ @ .mmu L4084 *sdogs syes Suidesq o3 uonwuade
8 e g [WULIOY 03 Suangas umsshs Bupuna wep voym

- onbsun

1408544 u.._-ehmsv: g Epym .ESHQ%?J.%
Yo RUq ausyoA moj @ J094§ nog

| Voworow @ 81 UD Umoys 81 11059 ‘sopes adsip g uw

Sopes Aolep

‘oW e e kyaedan :?E&oui::oa».ﬁot:os
YONTY “wpows gB?ﬂ&ai.ﬁEﬁmﬂu:;b&E@ pauaisp-osd
.Eeﬁewasgoszgeoaas.aﬁa.asaas%ex&
%A UotEa. Aue wop By sogRUEe BUNUNA jeaue 91 4 "voge.eda peyung Buling

* S\ Y MOH puE 5 yosya ey

[ ]
/ S3uq, pudiey; o e /ey o Mo
QPTY X18 Yy meuady oy mom | pa

' ‘Buysey wbeq ym Aedap oyy uo Joieapuy
L8 oy Bufro speou Ampeg s0ipey snok
UM oamaet) 313 A0NR0ML @ S0y opes
AadsiD Xi8 e ‘euns qusp "1 &% Lopppw W

ey (o ()
.zauueaﬁf.ﬁ:sgzabﬁs ° =
¢_m3t0.n_..2@

vomipuag Asemeq moq ¢ antBeoey o MOH

ﬁ

WO 0P el b
nok uatm vass 'ps, o us,
O3 1 RqUBWS sieme A oped unoy

3
:
i

JOIGIBIEN
HE6E0
Gﬂﬂ@g@J

afé
H
B2
8]
5-g
ngg
BeE
S

n .
ok 30 LAw,) seuca peddey ma bum wen noy, Viorosow ®
Auo soprs Agydsyy S

%cos%&uxstassc:\szzsgo:




{enoeg/ a0} uomsisULLL 35 OO e o1 MCH
OfPRY XIS WL S399EdD of, M

% BIpOW pua

195 _"petioy

[ !
UjsaBiag "pe
= JHU0S 83 38 Boc

0 SPON WA 0 Moy

PZuEONH o3 Mo
Oy XI8 oY) emsedg oy moy

2 #ooyy
(3900} (ur203/9e0t) uopssiussuayy

AWOS2A3 SA3NOLLY
42€000 LON

al

) §

D29 g

O |3 :

e 2

a

g.

S R

§§§§~§53§§§§§§ §§§'@§E,§?§§§§§ %gig}iia ;

5§§§ .,gh .v§ 838 gga 5§s§:§tg SEaFie & E

F sgf-i i ag"ggéﬁg?si gga% H
Sipflaels o NMsECO] HE
gﬁ’ré’%:;gi?g? : mgizéggg é?ii?
T LI L L TH
Béigaiégﬁﬁ R 93-’»;3&3;3 i’“gg;g

= §§:‘§; §w“’.§ 1l §5§§§§ {H{EDCREE
I i il iy
it HEly BRI 00 B
i T Tt gt
oy
i %g?é aégig gﬁég §§,§§ HiIEE ]
HE PR 11 e g
ls: shi 3 Es,ﬂggs%%g i 7
— HEHEEEIE
Dar e IR ¥
go a8 g-’ A1 P
@§U= gigz §§§ g%ig?iggg‘i
g Ly LT HIM
T RN




butzon is redafined,

sstruct position {8.18
mmmm%wn,é

key d
Bebebeih

»

the arenge contl

quipped radics

How to Dastroy the Key

Al sacura-s
remaved

o

must bs loedad intn the enceyption

sbie loader befors your redio can

y varigble loader mates to the

8 key
Yy var

8 Xa
ugh the TKNB20SA porsble padio cabls, sc

ipped BTX redios,
mods. The

the radio from
cate In securs

qu

of
conuml;;{l

0 Keyload

varisble losder model t use for loading Is depandent on the
Wmuk?mmnmsumhhm. k.y

side connector thro
hestratad,

——
How

For secure-s
memo;
univergs)
Note: The

LR =

MOT 000328

Hheyls prasent. Whan kay bs successtully
How To Opareta Tha
How

sEtroyad
symbel turns off. On display radiox with keypad TMSS, the

“cmmwasyrnbd(alwinamnon.

kny dastruct position, the securs mads symbol

bs on

You turn to a
an the dispisy wil

secure mede

)

]
cfsplsy redios only

zNhen
the

|08a0EE
@ B00LEE
BOE

ol feess

£ [

kny vorisble loeder with

radia will
& one o
nocasfully lae

awitch on the

3

NTORIEISEESORY



KO S33 SiamoLty
_ 6Z€000 LOW

..usy_a%na!ﬂia.!.zsfx P 8 Cron 2 AGH
LE | opsy XIS o) wz.adg o) mop 10 Suokid g

Qipey X189 oy, masedp of aoH | O

FELOUSII Joy | f ?s.__ .g A..l.l_
Jo3 Bujueasy mou 8inok sy weys Gujes & wom gm
Buniwsuews dozs nof vauym A, @ Jeey
LU Y]

% psyeo nok uosasd oy “ojpes aKjaied B
QA ns__-.ow sz n_e_%u Stouwn pooB DC g
*J, (V.- X} 39 e
33 'eo sucyd ¢ ayel hok uny 130N |_Prowvosow
Ea..&ﬂa s 3 m. ._ohune _o&wﬂ .
V04 pau 4
tn Buoy oy uosng umﬁooﬁgcnuzpc.uoﬁcclgﬂ
(25 ) nnsw oy ssaxd Bl ‘podhen eun hﬂaﬁfn‘.gﬂn@u:,ﬁzgﬁ ''4 gnB
ﬁ @@@ Eguuﬂccgiggkwnwz : - @@@
§ v w3 Bss.s:_seue._sc...%z . @ 3 essa e o s ud sasmod 8 || ey @) )
e spao
e ETTS £89930ep 1001400 Buys “Gnsu.aﬂnn.o._n M ‘pemmsus 8§ Jnok pus xBup suoyd wg [eoicoiex)
di-l | ‘ A T, o ok 50 paiadEp Bue wybp
UaBNG PUCD aLy o) ueRnq (R75) NG o g B oyl ouoyd = @ (=)
z 5 $90Ud ‘GBpeD BEA000ID CRGUIING (am %oq Bunayby eyt wequny .
r!«n.ozn.no!@ pewAR i © cipes aok 3 'dn Bum oy g _ 8 Jo} susRng 508183 it sseud Yaip o) '@ n ew s
O sbad uny g pue & sdess gy pasonyy 2
P e “dn Bumy ucp 1ok 2 oReNese SaoIeq ouY £
ncﬁnﬁ:oﬁ!ﬂ.&bui!ﬁﬁijn! Frewo. @
a0 *a) o s1 pus sl wsés s Lrogyegyey. |
(:apous yowedap 0 suames pue suoyd t NG o
G EYE Bunaio%&geﬁlcaﬂﬁu“ncﬂg suc3 Asng @ Jusy puB ASAE 98¢ nod §
SUay gim Asng o wagste ‘BU03 & Bupesado r——eIT
S = M5 ¢ W0 @ padkey e Loy 8p00 Al s ki pus « - A o & @& )
&9 &9 @ i raetibive Mo el e o] 4a cn Busy “wesale ays Bussessoe sgnacs
A potwaslosd sou ») otped unok # BUARY 8 Clpas X1$ Bl ‘spticoes [esiree (=) =3 @
=) (=) (=) “Gsed wwoud @ ysyqesse o3 ues <0} 11UM <0 INGH ON 833 nok 3 eaon
8 vaw @y 35338888%.56%3 P R S @@@
— 130000 JJOWNINE YIM PewwesBoud n.ﬁoﬂﬂﬂ%.a joawins BBUBIS wye &) @) @)
ﬁ‘lll'lm m__ u%am &:goﬁﬂn.noﬂﬂmnmw ww.%?.&n.&nﬁ 8804d ‘08[p LRD noA) ‘eucy [Bp ® = ) =
(E .Ewsss.-ﬁcn (&o) ¥ sy . 200 03 padfm) o3 Uo ket o] # o 2ty L & s ug
T ———— (fouo Boopy Ao sopay Kedsp
SP00 Pl Jo esemaeg sojog opey YBnouys TSNV 913 J0 UOROSS B ._MIIGU
9138438 3 Londo sy1) Ye3eedey  Jo sumea; . U pequOgep aaw Suwes puB Soquiks ssep jo viorostow ()
gucuissoptgccoiéo.ﬁ..&o ﬁSBE:BEeﬁ.gaOoﬁ,awg
[euoyd) 1@ Mucrueauco SRy o|peY ok PUS ‘usang § ot Lo (B3] ..“ocwzho.am._mm L]
Avo sapos foydeyp 88y oipee Ae|dsip X1S enox scaa..o%m.__

B0 BuBy |euoIUBAIR) 8 BN o Mop

Y80 BUTY PEYUNJ) & BYS 03 Moy

i




How ta Make a Secure Phong Call

When placing » secure phone call, parform steps 4 and 2 on page 30 whie the
radio is In clear moxs, ggﬁﬁﬁ-ugn.!oﬁnigﬂﬂgs

Notes: To make & secure Phone call, ba mure that the syztom is equipped with
g%ﬂ&?i&%?&oiﬂ_srﬂaﬂa_uggn systam and your
redio,

Only tha skwava portion of ths eslf will ba secure (nct: the pertion trensmitted over
the phone lines),

<8§-§5n58§332uu83o_8§3fﬁ§_-3§§§§
folowing the procedure undae §8§?.9§E§B- Dun..mnuﬁvk
the racio 8 in & clear mode unt rommunicetion is ssteblished, then stloact eacure

© mode,

32

How To Operats The STX Redio
How to MVoke a Becura Phona Call

5:3895:55..3300&.

3§§:ﬂ.§2§u§
ﬁ @Iga
<$l.wocaoai.naoaoo&.§c-l
-3&:&3:9-.855&.—5%:99 m -
?Rngnhnﬁufﬂgaﬂﬂ R e 8
cen uaa the arenge control button : ”
Th 3&” PIT smraﬂ_.n nn_wu =) &=
an switch to :
roleses & o i BYerYors)
‘QS-D’wg
= ® &)
D@
ﬁ@iﬁa.oaowa
When your calt is complate, prass MENU T
(.G ) 10 hang 1, (O v e G nllL
santrol Butten if ic is progremmed for
talephona intarconnect.) B owow ®
&) G2 (=9 |

. 93&85...53.25.33:
L aggggniaﬂudna__ﬂgn
. 3«05..398&&@.5&.‘5&3.

How To Oparate The STX Radlo | 33
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How to UST and Dial Stored Phane Numbegja .
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How to Redial the Last Phone Number Dialed : Haw to Usa tha Display eo a Saratchpad
displey redioe anly displey redica only
ﬁ @& moronora R X —
- 1. Press # { &) to get a cal vone, The o7 While you'rs "on the phone® with your STX & MOTOROLA
RECALL = number disled bppsara on the display, radio, you can use the disglay es 8 16-digh RECALL =
= @ nwu 2. Prose STEP [RECALL) and RECALL i ! 1. Fraas STEP (RECALL) snd RECALL Is P
— o, i e =) E®) (o) |
(7R ey et * ’
) Moromora
'mmmnmmmq P o S —
ﬂ 3. Press O (STORE) to din thet nurmber: . - — @ mororoia
. Press ¢, thon prass the num want
(=) Gre) (o) CAUTION: I you are cedialing a 0 put on the scratch-pad. ;ﬁ: each ~..fm.m'-Hu
9
gﬁﬂoa&v:ﬂiﬂs-aia_ﬂgﬁé sumber is pressed, & Wil apprer on the B o ®
m.wu @ @ ﬂg&.—n_a -oo.-u\n-l_,ﬂh..- WM«I w.mﬂ..&.. display. @.@U =
" & 3 ® pert o n ' P et s i
) =) & dinied, The & ss_.a_.._a.s..c%n? 8. Press MENU (G2 ) w hang up. You wid D = =)
(= () = effactively accacsing, piacing the cal and return to the syscem and subtinat/talk —
desccessing in the ssme long disling group you wars in before meking your mm.u m;u {exns)
®O @ sequanca. phone eail
e ‘ = = =
(3 6 &
How ta Prepare to Oial a Stored Phone Numbers e
When the System is Busy
> displsy radios enly © B
ZoTomoss \Whie BUSY ' 4. The sorstatped mnber becames the ese 2TOR%A
E 1. STEP E-.WB&”“:%M ﬁo &S«m%h&ﬂ aumbaer disled® and is stored in the >} ~ mmmlmmmqw
(0-8) of the phona number £o ba e, | (SYORE} location, To csil thet number,
R mu ® The cieplay will show tha “Guatad” numbee. pracs # [£] to gt ¢ dis) tona. The Sl owu ®
() () () oumber you entered on the scratchpad & () (o) (o)
D 62 6 2. The redio wil wak for & dial tone 'end then displayed, D @ o
@ @ ﬁ Y che your number. 5. Press BTEP {RECALL). then prees 0
o 3. You cun ccrvect your choics bafors you get " (STORE) 2o Gial thet number: i) €2) G
o8& Pﬁ%&cﬂ&iﬂmﬂﬂhﬂ%‘?%ﬁ Suggestion: This is perticular ful &= &= =
ont L cula use (]
ﬁmu 8 @ (RECALL) w eancel your quaued number, i_Mm you're calfing ogbunww-on.. ﬁ..lu..,\ a.aw.\_
38 | How To Opareta The STX fadio How To Dparata The 87X Radio | 37
How to Redial the Last Phane Number Dislsd / H ok
_qu”v_dvoiaor..gnssnzﬂsgs;slm}awmi o ko Ure the e ¥
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Fow t Send an Unfmiead 6o Alert (Paga)
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What ta Do When Recehing a Private Conversation Call

How to Send an Unfimited Private Converaation Call

578 718 | -0
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AR il
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-2 i1 SeiigH 30 18 ciibhe
3 5.9§ Eé E"Eéggi gg‘ &ﬁa' gg =§§§§§
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3 5=§ N gs's&.E' 2g8n's &Esg §gE Efo
;I EEE iee] Eyart §§§§ FgEit2l
SRR ELHE R
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Lﬁg oF ¥ é‘g aff)f
B g[% B 15 10
3 E@J ® @@J o2 &l

{es8 How

Numbers?), precs
memory lecation
the

Sheligh Radio
" SYEP (RECALL) and tha

aurnber (1-9) of g stored 1D,
PTT awitch to wik,

to STORE

8. ¥ you have D numbars stoped
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How to STORE SixDigk Radio Numbare
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How To Operata The STX Radio
How o STORE SixDlch: Hadlo Nomners

oiepley raclios only

More, 2 Y Stora iy D E.ua-
B || oammme e e e

B e B 1. Press MENU untd SUR is displeyed,
=) &) &)
(D e e
=) =) o 2 nz.m»aﬁqgmsnuanma.%.ﬁ
=) = = onthe displey.
@ e

Press tha number (1-8) of the mamory
ioeation where you want to stors the six-
digit padio ID number. Dashes are
displeyed if N6 aumbar iy storad io the
focstion. i a sirdigit I} s alrasdy stored in

X r L]

. When the 10 number is oofract, press

MENLU o stora the numbee in the Selacted
lacation and return to your previous
systom and subflast:/talk group,

Howe to LIST and use SixDigit Radio Numbers

dispiay redics anly

._.sm:n.n‘sogam:n:n_.aw
displayed. .

£, Frass the number [1-9) of the mamary
location contsining the sixdigit radio 1D you
want to see,

8. To usa the listed ID with ekher Coll Alarg or
Private Conversstion, press MENIU untt
you ers in the calsction you want (ALERT

. or PT displayed].

Privats Converoatian, prass the PIT
switch and tak. For Call Aloct, precs and
relesea tho PTT cwitch. If you hear a

How ta Determing Your Radio ID Number

«Ensso_nosnnsugmwﬁo&oa numbar of your own 8TX radio, In 8uB,
vgoﬁamagn_.m:ow&%_i?&u.88-5&3:5:5&!..

How To Operata The STX Hadio | 45

How 10 LIST ond e SxDigic Radio Nurbers /
How 9 Dotermine Your Reclio 10 Nurnber
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1. The Emergency signal con tas bwo forms
" mz_mwu..mgmngi:am.gug Alacrn, If the Afacmn hee
gﬂaﬁgﬂaﬁﬁ ot yet baon acknowledged, the display wil =L.u.aﬂ€m§= and walk group
siorm massage to ths dispatehar. Siphsnumsric names or direct Sphenumeric mode nemes sre progremmed,
Emargency Coll In & priority typs of talk EMERGNCY will oltarnata wih the surrent alphanumeric system and subfeet/tak
graup call, giving you prierity chennat froup nemes or mode narmes.
B8OOGS, To axit Emergan uvawB.o?:ennnizSnS:n.n.g:‘SSoni-Em
o, .;omal.n!&-gu_nusgv_.oag Snohh_.%_smz Q-Soo.ggtfqocgsﬂx:ﬁgugnmu.g
your selacted subfiest,talk group (tactical . m
operatian) or on au pre- nu__.-_aaou i you heuc 2n cut-cfrangs tane when tha contral button Is pressed and held, the
Subflees/telk group oparatian), wqxgs-nwwoﬁo‘ganiuﬂng?gqugfnﬂnﬁ
depending on how your BTX is u:ggESWcanSn-lusggw«ignSwgg
peogrammed, tha one and a half sacond period, the EXSB?&RQS&Q;:::EP
3. You mey or mey nct be allowed Silant Emargency Alaren
to changa your cystem or subfieet/talk
@ mororo roup during Eme i Emargancy Alarm cen be programmed to cparate slently a0 thet, in general,
# deponding oo g Ein o4 Srmergency tones wil be suprrassed. To further enstire siancs, the STX wil remain Suoa) o
programmed into your STX, Standarg Emergoncy Atarm aftsr the alarm Is camplsta (if Emeargancy Call is not
Emargancy dose not aliow ayatem or progremmed). oui:!no.. Emergency Alsem workm g dascribed above, Pressing
A oma Q subflast/talk group changes during PYY ta tranemi: Is an indication to the STX thet you want to talk, and tones may
. @@B Emergency; Emergency By Tak Group cioss 980 Sound, :
eliow changes, Nota: i the STX hes the cembination of Silenz Emergency Alerm snd Emergency
4. Emergency sioneis & eritical sietion. nu-.nﬁ;gnuurzssﬂ?wr&.uiﬂx%;géo&;
shatdd not bs used for eny othar rensan, fonea no longer Suppresusd,
Emergency By Tetk Group [atarrn)
Senderd Emergency Alsrm . Tha STX radio m aﬁo?gndaaanasmagfgg.g.
by Telk Group i M«:E..B Standard Emenrgany Alarm, excopt nﬁ«ﬂoﬂ.ﬁsﬂ
Satng o Ersiat o g e e, 10 2200 o Arba
To send sn Emengency Alarvn, press the orgnge sending & new Emergency Alsm o0 that oroup ¥ 80 progremmaed. Chenging to a
nu:?o.ucﬂoao:«onanzmdpﬂ!.ncwx ngga.g%oguggﬂ-anz&i-scﬁg lngel
@!oa.ozo.m& beepg mean thet the alrm hag been sent and 38:8..88:&!&zomﬁmsgawn_&un..q:oSisEﬁuacﬁ.
859:-8&.03?83.8.535.&15 mgsgiorggtnggm:ugrggng
EMER wes sart, bt not scknowledged. The STX wig nﬁﬂxgaanssn..msadoaeigz@s#ﬂnd%w%s
o un_n,na__ﬁhnﬂ .n.u..a the alarm untit 1) it i nﬂguagﬁgam:.a!ox
] » &) & proprogremmed aumbaer of EMER kernate sysmam subllest,/tak
(iem) m”n.u )] zampts heve falad. o 3] you end m__._n: nﬂ.:: group ﬁs&”ﬂ%ﬂhﬂh and Bﬂﬁ...uﬂu ﬂwﬂ:sa:.o ...-..MS or diract
by cranamitting or exiting Emargancy moda, slphenumeric mada names sra progrememed, EMERGNCY wil sornate whh the
When tha siarm is over; the 8T wh rotum to 1
normel diopatel, operetion (SYS] or Grap Iy -Esggiggknggsegngz.
Emergancy Call Emergency By Ttk Group cen ba progremmed to be silent, juss 85 Svandard
Emargency. Howavan agmgscua&owgusganﬁsg
ALL the athar groups will also be sitant. Otherwise, progrememing maﬂmnamg...a_x
Grovp ac silant hea the sama effects g Sanderd Emergeney Alarm being stens.
48 | How To Operate Tha STX Radio
Natas about Emargency Alaim and Emarg Haw To Operawe The STX Redia | 47
™ *cy Cull Operation zguggaﬂsg-iggggﬁsﬁ.
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How to Llge Soan : How to Usa Priority Meniter
isplay radios only display redine only

i 1 youl ba able
£ o S s i s Lot ats o P et o e
ta fira dift gﬂsﬂgg - \BE-Eun ecs/ . Plus up to five differsnt v...-v..om_.-sann
; 8roups plus your “home " grovp. ' subfieets/talk 8. Any of these csn be your
! »
octed - et/ preprogrammed priority subflest/talk group,
® morore, * Wm..ﬂ-c«oc..mnﬁh_ﬂssm .nhmv%n-»\ﬂ_" 1. ?-szcsnnmnzrnsgg&-nie« _ @iglo.na
4 group o&oﬁf frosa MENU ursil you 2. (f & canvareation is Inkistad an any of the R }
- oo the dispia. Your selected subfioets/talk groups the redia is scanning, tha i
e i apne | LD PG Fa |
L. 2 I % pororcation i inkitad o0 any of the gﬁ«”nﬁvﬂ%i_.? =) =) o)
) @ a a nccannnnﬁ."ionwﬂhﬂwnnw“vhhh.\oﬁ._ﬂ , systam and subflast/talk group _-ww!. e L\
Scanning, o talk to the group dispieyed, If your

: will ba d end dispisyed

: ik e 24le %0 has the someer o 21 Yo radia &s programmed wish 2 soan talk back ey

: the PTT while tha subfleet/talk group. value, ) .

: lettar ic dicpleyed to talk heck on that 3. ¥ & coversation ocours in your priorky group, oronoa )
Progranened wiok 3 Bt Lovsaaclo e SbTiosesee qronecal go b this plorr PN,
by fistani othor subfiest/eak group. P17 uAdl -

- -uunhqn “ Mno right of the dispiay and tha
3, If & conversation Is Initiatad on a grionky baep will b9 heard, I ensbiad, M wen ©
otA S Beu/telk group odhar than your “home® 4. When & conversation ocours snd k ks natin | (som) () (o _
@ ibhdbidadi: it ?ﬁsﬁ.ﬂeﬂ et by pray uSnu..s your peiority subflaet,/telk grous, oe your (3
(33 ]| -Sainmusy o o oL s e edien/ i __
Thic i nee Xt The BUOHECL/Tak group lattae ks dsplayed, | () MoTOROLA
D s § To be ebie to Esten to thet subliest/mak ﬁrnnn__“:ms htor 7o b beyed.
nu @ m ) Brec nﬁ.%..&n noagc-: 3§nu§.a-<o uoIZchce : fisten to thet subflest/felk _.6% agein, you I-H P
= = fntY SEN apps in. The deletad Eﬁ.nouam.mzsuaﬁaozmzc?
ageain. h
nnutﬂ\ﬂhgiiquag SM uﬂamh L3 prassing MENU unti! SCN s chown on the AN e @
ence agaln, ’ “_-Jﬂues-ﬂos. The amnmg!nn subflase/taik group rla @ (ver)
Nota: If your redio hes the sosn talk back k od
deley programmad for zero Baconds, then a S<<w.._a5 Eﬁ.mw_n %Mrﬂwoﬁ programma:
You may not tak back to the subfleets/ Eysra ecic 338&19. ns_u_-._:a__.o
Sk groups thes you ara scencing, You wl system snd S8k groun Wil be haan
Engggiggpaﬁ ) P-gw_:&oi ﬂzg. @’ngozhﬂbi —
ol s thie Gh the b. When your STX 600 radip s programmed ) Mmm 1
cohwere.): with direct alphanumeric made names, !
9..:5%33-2#'&548!:-%
falk group will be shawn. Priority in B w8
Indicatad by SGN flashing, "(am) (=)
How To Operats The STX Redio | 63
o | et | o T e
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What Dynamic Regrouping Is and How % Works

E%safégaiamggaﬂﬂégsqlngaﬁﬁin
sub k . When you have b i ad
....M_.ﬂﬁa Ra\wsm..ia you %8 cynemically regroupad you's

Nate: A radio user may nat notice that the dynomio regrouping fasturs wes
enablad urtil the radio has been gﬂsacv\..nvdcnun. grouping

display radius in genarel

When your radio hes basn d nemicat}

& MOYOROLA regrouped, you't £ee En X In the k&?&\nﬂﬂ
~ -X — group pesitan,

i your redio iy “salect emmbled,” you can move
R oo © . 531951?%31008388?1?
@mﬂv@ Egngégogus\gﬁguw
) Bsnothar subfiset/talk group. Subflaat X ia

sdded to your list of subfisers /talk groups.
wi

¥ your radia is “select disabled. you cannct bak
@ iomoaowaq s%:n& ather subfleer,/tolk uaﬁ. cRoept the
Y TAC I | message, or Call Alert (if yous recio has &) and

0
S8 omon 8 kvailable. No ather crunked systoms ars
_g-nn;‘—?sg— * aveilabla,
Evnm:b_uzwocs redio is select enabled or
disebled, whan the gogﬂng._

zunaaﬁsg_wug&s?asﬂa

and sl group ebhenumenie nemes ar direct
shohenumeric moda nemes, then the
slphsnumaeric neme esscelated with tha
dynamie telk graup will bo displayed.

64 _ How To Operets The STX Radin

\What Oynamie Regrouping ks and How It Works

, @ reeinder thot you ere taling wi ' e
e

0 the dynamk: subfleat/talk Group poction, @R mw
sfiminste the ‘qurgle® tone. If your radio ia select « .g
enabled, you stil oan uan eny advanced fentures @
your radio @ progrsmmed to

telect disabled, you can only use atatu

namas are programmad, the dynemic mode
Wil ba disployad flashing or ronvflashing in
the situstions deseribad above, corrasponding to
® systemn number- foliowed by an X

Nota: (STX 821 radiow only) if systam end tak
graup alphenumeric nemsc are progremmaed, the
agggugosﬂ?:w?
shustions, duscribed above, corresponding toa

basle rotary radio

m.gi%:&:gnoz
When yau hava bean eynamically regroupad, youn o
Sacho:?uéuv_nwaﬁ:ﬁuﬂ% @!o.noanmJ
PTT switch whila the X is faghing, youl haar the R 1

i

-4

\wmose.

(er)

o, ¥f your redic is

MOTORO
Quoronon

RN
() &2

:

Ioi._.oooa..ga.—.——nm._.xmmnmn _ 85
Whet Dynemic Pegrouping ta and How it Works (cant,)
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: How Repro Requess vith Dynerric Fie . | How to Use Autornatic Mubiple Sita Satertion (AMSS)
] i ) it di “% AMSS ate
; 4 Reprogrem Racueat is a wey for you & tal the your redio hoa You san oper
. Dyrermc Fegrosp consol tht Yoo ek 8 new . e to dgbe shet n your aras. Won @ mororoye
: Brouping assignment. eutomatically tries to find the best she ‘ A M i
1 To meks a R Request, prasg MENL svailable, Howsven you ¢sn force K 0 look 2
} i?il—ﬂﬂirﬁagn for anathar ska. B mu 8
i s dizplayed (ar prase 7 twice.) 1. Press MENU und you ses SITE on the (em) ) (an)
! ggwm;lggusggﬁ displey. The number under SITE is tho
’ pragrammed with systam and talk group ourrant sha. if you sze n desh instend, °
: alphanumeric nzmas, then cﬂm_ maks . mmoqcm..n..nu? 8....%«. m..ﬂ“.oo .woﬁnoh.ﬂhn
. FERrODraM request press STEP RPGM force
‘ disploysd or press 7 twice. The display wil ancther ska.
' a:o& RPGM,
N BN o W : [STX. 800 modats only}
3 —
(ion) su.H;wm.H.au if your padie te progremmed with Direct 2 ﬁ%o%oﬁnﬁ“.ﬂ o % -ﬂoﬂﬂw ﬁﬂ @ ioal&nn
@@@ Aphanumeric Mode Nemaa, then to make » Pross snd hold untdl you hesr E
reprogram request prass 7 anca while tha “chirg” ard wse 8n L next to the ske
o) ) G currant meda nama is displeyed, The diepley wil aumber,. [Your radib will scan for . N
= = = show RPEM, #=§s.¥m§wszzﬂmu¢§_ @@@
o Prass and releece tha PTT switah £ sand o 558%”_3.“.8 is trned off. oven
() 6j a3 signel o the Dynemic Regrouping commola, Youll
heor orm “beep” It the trunkad systam pacabmd
your ..-._oﬁ“n. Whan the Dynsmic anﬂcv
3 T ock and automatic
e et e e s T [ounleohand tesums, e
ggs.gsogséé : yau baar o “chirg” end L goss eway. @ mororows
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List of Accessories

Kﬂo_.o_o -wlqu-..ua- a wide variety of -ooonann-n .nh increase communications
ncy otivangss, Oontact o Matorola aal represencadve for cornp
Infarmmien en the antire ine of avalahia scosssaries. tece

The foliowing socessorien have baen dasianst for use with te STX radio.
Audin Acnassories

NMFE0SD Publia Sufety Amsnne Microphone, Sraight Comdal Gard & Pockst Cip
NMFBDE0 Publs Sefsty Antanna Microphone, Scarwight Comsal Card & Velarg
Bn.ﬁmnm Ramote Spesker Microphens, Codod Cord Gord Paseh
NTN4BB4 Survellance

NTN4742 mn.na.k.ﬁ...g

LCD Spoaker Mitrophons

NTNA227 High Capecity Battary
NINSSOO Inzinsicelly Sufe High Cepuchy Battery
Battory Chargers
NIN1D1Y Rapid Bingle-Link Cherger; 117V
NTN4831 Fapid Multidnk: a.“..:ﬂ\\g
NTN1OTE 18-+oue SigleUnk Chergar; 117V
NTNAG32 4 8o Muki-Unit Chargens 919V/00KWV
Mh  mepenTeeeel)
NTNGI27 Walt Mourt K& )
NINg128 Rack Mourt IGt
Enorypeion Kax
TID1IAX DESQ, Key Varisble Laxder
T303aX DVEXL. Slova Key Variable Loader
TI0128% DVEXL Masear Kay Varisble Losder
130148% DVRXL Kay Vsrisbla Losder
Antannss
NAFAOSD Whip Artanna
Miscellaneous .
N1252 Convarts Com® Conse
N353 15Watt RF Ampifie

84 { Accassories
List of Accessodes

¢ ewee

Ceneral Radip Care

Cleaning Procadures

You wan clean the extarns] surfacen of the STX recio with ¢

P iy e 5 76 o o e o o e
one 1) ]

recammendad cl :ﬂwﬂnunaa_.%ngu_?au surfaces. Cleaning tha

th
with solvents or sp may be harmful and permanemiy damags the
i

>§9-§-:§=§E§%§i§
bristied brush to work all foose dirt away from tha
fres.ckth ar tissus chould then ba used m doy tha radio, sura ng wasar
Temping entrepped near the cORNESOrs in a7y STecks oF cravices,

Clean sl battery corkacts wth » fibéree cicth to remove dict. gresee, or gther
forsign matarisl that may prevent goad eisctrical eannections.

Operating Hints

I you experinnca opersting difficultiss:
1. Reviow the eppropriste steps in the opareting procaduras for the STX radio.
2. Cheok to sen that your radio's battery is charged.

8. ¥ menemicsion qualty ks noon chack the antenna. It must be undamaged snd
hekd in an upright pesition for maximum range.

4. If you hava trauble ncceesing the sysoam, Uy different operating locations,

Servics Information

=«acnwoc_n_..ucun_.eowu_.nzo:u_uazo:_..._uu.waus.ns_nano-5...2._
mainzanancs personnel, Proper repelr and meintenance ﬂo«o&..-a wit assure
sfficlent operstion and long life for your 8TX radio. A Motorals mainkenancs
agrement will provida this ak a mininum cost, Motorole wil provide expertly tral
Farsonnel 1o kesp Bl your awo-wey radio equipment in penfect oparsting condition,
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radio. A soft. sheorbent,
Makg

igad

.
Sarvics infoomation
MOT 000346
ATTORNEYS' EYES GLY




"l’l
Safety information

Tha Faders! Communications Commission (FCO).
78444, Mwsh 13, 1885, has adogted o safety standard for EBS:&..N.RE. :
£6did fequency (rf] eleckrormegnatic ene .:.U&Em&...onc_ﬂ&oncg

DO NOT noxt the transmix switch oy when nat
dagiring to trenemit. Fr

ih bt

¢ St e et e e 700 w6 o

Imtrinsically Safa Accessorles

Awdio Accensories

NMFEOSOC Paqammﬂa?agn Microphone, Straight Coaxial Cord &
Pocket
NMFBOEOC Public Antanns one, Surwight Coaxial Cord &
Safaty Iviieroph ght

NMNS17BA R

NMNBOSOA  Safaty Halmet Headsot
NLNBA75A5P01 x.w.mnksg

NMNE174A,  Public Sefety Spesker Microphona

NMNEB175A

Boctarles

NIN432g Modkam Ca; Bamzery

zqzamww Huﬁﬂ&ﬁu« Madium Capaciry Batrary
NTN4SO0 Intrinsically Safe High Capaciy Battory
Antennes

NAFAOO0S Dipoles Antanna

NAFAOS0A 5 Whip Antenna

Options

H10BAE Replace Dipola Antanna with Anterne
H7530 FM Appravet with zsnans Fv-sanﬂmg
H753CM FIM Appeavel with High Capacy Battery
H224AK Madium chy Battary

H22eAN High C: Barzary

TToEAR Do ooopten

H797A8 DVPXL Encryption

Generel Radio Care | 67
Intringically Safa Ascansaries
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Opposer’s Exhibit 10




documents, things, or information (to the extent otherwise discoverable) upon entry by the
Board of a suitable protective order.

(D) Applicant objects to Opposer’s “Instructions” and “Definitions” to the extent they
attempt to impose on Applicant obligations that are greater than, different from, or
inconsistent with Applicant’s obligations under the Federal Rules of Civil Procedure, the
Trademark Rules of Practice, or decisional law.

(E) A response stating that Applicant will produce/provide responsive documents,
things, or information vis not a representation that any responsive document, thing, or
information necessarily exists.

(F) Applicant objects to Opposer’s discovery requests to the extent they request
documents or information that are not relevant to the subject matter of this proceeding, that
are overly broad, vague, ambiguous, or that impose an undue burden on Applicant.

(G) To the extent Applicant states that it will produce/provide responsive documents,
things, or information, it will produce/provide such documents, things, or information as they
exist and can be located after a reasonable search of documents, things, and information
within Applicant’s possession, custody, or control.

(H) Applicant’s inadvertent disclosure or production of documents, things, or
information protected by the attorney-client privilege, the work product immunity doctrine, or
any other applicable privilege or doctrine is not intended to be and shall not be construed to be
a waiver of the privilege or doctrine.

() Applicant’s responses are based on Applicant’s present knowledge, belief, and
investigation to date. Applicant reserves the right to modify or supplement its responses.

2



REQUESTS

1. All documents and things identified in response to Opposer’s First Set of
Interrogatories to Applicant.

RESPONSE TO NO. 1:

Subject to the General Objections set forth above and to each objection set forth in

Applicant’s interrogatory responses that identify documents and things, Applicant will

produce documents and things responsive to this Request.

2. All documents and things relating to how Applicant promoted, promotes, or
will promote, offered for sale, offers for sale, or will offer for sale, any goods associated with
the 911 Hz Tone (including the 911 Hz Tone Products).

RESPONSE TO NO. 2:

Subject to the General Objections set forth above, Applicant will produce documents

and things responsive to this Request.

3. All documents that evidence how Applicant used, uses, and will use the 911
Hz Tone in any way (including advertising, labels, packaging, displays, and promotion).

RESPONSE TO NO. 3:

Subject to the General Objections set forth above, Applicant will produce documents

responsive to this Request.

4. All surveys conducted by Applicant regarding the 911 Hz Tone.
RESPONSE TO NO. 4:

Subject to the General Objections set forth above, none.



5. All surveys conducted by Applicant regarding the 911 Hz Tone Products.
RESPONSE TO NO. §:

Subject to the General Objections set forth above, none.

6. All licenses, franchise agreements, correspondence relating to enforcement,
and settlement agreements regarding the 911 Hz Tone.

RESPONSE TO NO. 6:

Subject to the General Objections set forth above, none.

7. All licenses, franchise agreements, and settlement agreements regarding either
the 911 Hz Tone Products.

RESPONSE TO NO. 7:

Subject to the General Objections set forth above, none.

8. All documents concerning Opposer and the 911 Hz Tone.

RESPONSE TO NO. §8:
Subject to the General Objections set forth above, Applicant will produce documents

responsive to this Request.



9.~  All documents concerning or referring to Application Serial No. 78/235,618.

RESPONSE TO NO. 9:

Subject to the General Objections set forth above, Applicant will produce documents

responsive to this Request.

10.  All documents concerning any opinions, written or oral, as to the registrability,
validity, use, enforceability, or infringement of the 911 Hz Tone, including all documents
used or considered in the preparation and formulation of any such opinions.

RESPONSE TO NO. 10:

Subject to the General Objections set forth above, none.

11.  All documents describing Applicant’s policies and procedures regarding the
destruction or retention of documents. :

RESPONSE TO NO. 11:

Subject to the General Objections set forth above, Applicant will produce documents

responsive to this Request.

12.  All documents or things upon which Applicant intends to rely upon in this
proceeding.

RESPONSE TO NO. 12:
In addition to the General Objections set forth above, Applicant objects to this

Request as being premature.



13. A representative sample of each product identified in response to Interrogatory
No. 12 of Opposer’s First Set of Interrogatories to Applicant.

RESPONSE TO NO. 13:

Subject to the General Objections set forth above, Applicant will produce one or more

products responsive to this Request.

Dated: April 12, 2005 o (/L (7@ ( (
thsj T. Gabrielides
Elsa M. Valenzona
BRINKS HOFER GILSON & LIONE
455 N. Cityfront Plaza Drive, Suite 3600
Chicago, Illinois 60611-5599

Telephone: (312) 321-4200
Facsimile: (312) 321-4299

Attorneys for Applicant
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC.,

Opposer,

)

)

)

) Opp. No.: 91/161,817
V. ) App. No.: 78/235,618

) Pot. Mark: SENSORY MARK
MOTOROLA, INC,, ) (911 Hz Tone)
)
)
)

Applicant.
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introduction

Alert Tones

An alert tone Is a sound or group of’ sounds. Your radio uses alert
tones to inform you of your radio’s conditions. The following table lists
these tones and when they occur,

Sound Tone Name Occurs:
Invafid Key- | When the wrong key is pressed. -
Pross
Radio Seli-Test { When the radio fails its power-up self
Fait test.
Short, No ACK When the radio fails to receive an
Low-Pitched] Received |acknowiedgement from the dispalcher,
Tone
Reject When an unauthorized request is
made,
Time-Out Timer | Four seconds before time out.
Waming
Time-Out Timer | After time out.
Timed Out
Talk Prohibit/ |When the PTT button is pressed and
PTT Inhibit {transmissions are not allowed,
Continuous, | Out-of-Range |When the PTT bultonis pressed and
Low-Pltched the radio Is out of rango of tho system.
Tone
Invalld Mode {When the radio is on a channel that is
not programmed.
Individual Call |When the radio Is in an individual call
Waming Tone |for greater than six seconds without
any activity,
A Group of Busy When a chanael, phone line, or system
Low-Pitched Is unavallable due to high traffic
Tones volurne.
(Busy Tone) .
6 6881083C70-A

MOT 002215
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC.,

)
)
Opposer, )

) Opp. No.: 91/161,817
v. ) App. No.: 78/235,618

) Pot. Mark: SENSORY MARK
MOTOROLA, INC,, ) (911 Hz Tone)
)
)
)

Applicant.

EXHIBIT 2

to

OPPOSER’S OPPOSITION TO APPLICANT’S
MOTION FOR SUMMARY JUDGMENT
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Allison O'Reilly July 26, 2005
%
Page 1 |
CONFIDENTIAL - ATTORNEYS' EYES ONLY ;
i
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE x
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD %
%
J:
|
al
———————————————————————————————— X :
NEXTEL COMMUNICATIONS, INC., f
i
Opposer : i
v. . App. No. 78/235,618 :
MOTOROLA, INC., (
Applicant
———————————————————————————————— X L

Deposition of ALLISON O'REILLY

Washington, D.C.

Tuesday, July 26, 2005 :

9:05 a.m.

Job No.: 22-60399
Pages 1 - 65

Reported by: Nancy Bond Rowland

LEGALINK-CHICAGO
(312) 263-3524 (312) 263-3544
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Allison O'Reilly July 26, 2005

Page 2 %

1 Deposition of ALLISON O'REILLY, held at the

2 offices of: %

.

4 Crowell & Moring §

> 1001 Pennsylvania Avenue, N.W. é

6 Washington, D.C. %

. n

8 - Pursuant to agreement, before Nancy Bond

9 Rowland, Registered Professional Reporter and Notary %

10 Public in and for the District of Columbia. §

i

14 ;

15 f
16
17
18
19

23 %

25 é

LEGALINK-CHICAGO
(312) 263-3524 (312) 263-3544

3ae9815b-818e-4112-aa0d-3bc9209e1625
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Allison O'Reilly July 26, 2005

Page 3 2
! APPEARANCES %
2 ON BEHALF OF OPPOSER: %
3 MICHAEL H. JACOBS, ESQUIRE %
4 WILLIAM J. SAUERS, ESQUIRE i
> CROWELL & MORING
6 1001 Pennsylvania Avenue, N.W.
7 Washington, D.C. 20004 f
¢ (202) 624-2500 ﬁ
3 ;

10 ON BEHALF OF APPLICANT:

(T W R N S AN

1 THOMAS M. WILLIAMS, ESQUIRE :
12 BRINKS, HOFER, GILSON & LIONE %
13 'NBC Tower - Suite 3600 §
14 455 N. Cityfront Plaza Drive ;
15 Chicago, IL 60611-5599 §
16 (312) 321-4200 |
17

18 ALSO PRESENT: Cindy Lin

19

20

21 j
22 L
23

24

25 s

EGALINK-CHICAGO
(312) 263-3524 (312) 263-3544

3ae9815b-818e-4112-aa0d-3bc9209e1625
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

having been duly sworn, testified as follows:

BY MR. WILLIAMS:

Q

Williams. I'm here on behalf of Motorola.

Page 5 %
PROCEEDTINGS
ALLISON O'REILLY

T S T

T

EXAMINATION BYVCOUNSEL FOR APPLICANT
Good morning, Miss O'Reilly. I'm Tom

Could you please state your name for the

record?
A Allison Scherry O'Reilly. .
Q Do you have any maiden names or other names :
you've gone by over the years? é
A My maiden name 1is Scherry.
Q Okay. What's your address?
A Home?
Q Yes. _
A 1178 Randolph Road, McLean, Virginia 22101.
Q And your business address? %
A 2003 Edmund Halley Drive, Reston, Virginia i
20191. %
0 Have you ever testified at a deposition é
before? é
A I have not. g
Q Have you ever testified at a trial before? %
A I have not. %

P T T e R D e e o I e e D e S e e

LEGALINK-CHICAGO
(312) 263-3524 (312) 263-3544

3ae9815b-818e-4112-aa0d-3bc9209e1625
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Allison O'Reilly July 26, 2005
Page 18§
1 Q When did you have those discussions? %
2 A  Again, starting in March of 2005. §
3 Q Did you do any research to prepare to testify %
4 in these categories? %
5 A Again, I spoke to the competitive %

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

intelligence team, but other than that, just knowledge é

that I'm
Q

in response to these 21 paragraphs? §

A
Q

intelligence people and the lawyers?

aware of.

Did you specifically refer to any documents

No. |

You had conversations with the competitive

o O T PR

A Yes. If I had a question or something that I
was not the expert at, I did reach out, but again did é
not share why I was looking for that information. é
@) Who did you reach out to? E
A The trade show team to gather the trade show %
information. é
Q Anyone else? §
A I don't believe so. é
Q How about sales and advertising numbers, did %

you reach out to anyone to discuss those topics?

A

did. I reached out to someone in finance, Janine !

Rubitski.

Well, sales are not within my team. Yes, I

e R e

A R PR e

LEGALINK-CHICAGO
(312) 263-3524 (312) 263-3544

32e9815b-818e-4112-aa0d-3bc9209e1625
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Page 20

1 A It was MindShare.
2 Q Did they give you any documents?
3 A They did.
4 Q What did those documents contain?
> A  Media spend by year.
6 Q Media spend for what products?
7 A Oh, again it's just Nextel in general. We

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

don't categorize by product.

Q Does Nextel use any other advertising
agencies other than MindShare?

A MindShare is our media agency. We have
Chiat/Day which is our creative agency.

Q Did you speak with anyone from that agency?

A I did not.

Q Can you think of anyone else you would have
spoke to or reached out to other than the sales and
finance people, the trade show team, and the MindShare
people?

A I may have reached out to the public sector
team to understand their attendance at any shows which
may not have been captured under trade shows.

Q Did you speak with the public sector team
about anything other than trade shows?

A I did not.

Q Who did you speak to at the public sector

i
B R e e LA T

R S AR

LEGALINK-CHICAGO
(312) 263-3524 (312) 263-3544

3ae9815b-818e-4112-aa0d-3bc9209e1625
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Allison O'Reilly July 26, 2005

Page 21 §

1 team? %

2 A I believe it was Diana Bibb. é

3 Q Is she at the same address? %

4 A She 1is. §

5 Q Did she give you any correspondence, any §

6 printed materials? %

7 A A list of shows that we attend, that she ;

8 attends. ;

2 Q Do you recall how far back that list E

10 stretched? é
11 A I believe it was for the last two years. é
12 Q Did you speak with her about anything other E
13 than the trade shows? §
14 A I did not. %
15 Q Did you ask her whether Motorola was at these §
1o trade shows? ?
17 A I did not.
18 Q0 Did you discuss Motorola with her at all? §
19 A I did not.
20 Q When did you have that conversation with Miss %
21 Bibb?
22 A Most likely it was in the March time frame as §
23 well.
24 Q Is she still with the company to your %
25 j
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Page 32
MR. JACOBS: Object to the extent it calls ﬁ
for a legal conclusion, but you can answer.

A We've not seen or been made aware of any in
commerce, again I'm following the language here, use in
any marketing or advertising.

0 Has Nextel researched that?

A Not per se.

Q Has Nextel done any market studies on that
topic?

A No other than attendance at trade shows or

seen anything that would have been brought to the

attention of the marketing communications group.
Q Has Nextel done any focus groups?
A No.
Q Any customer interviews?
MR. JACOBS: This is with respect to the
tone, the 911 hertz tone? |
MR. WILLIAMS: Correct.
No.

Any survey work with respect to the 911 tone?

b O

No.

Q Have any experts been consulted with respect

A T e e e et

to the 911 survey tone?

MR. JACOBS: Objection to the extent it calls

T R T T et

for attorney-client or work product communications, but
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MR. JACOBS: Objection to the extent it calls
for a legal conclusion. Go ahead.

A Nextel uses tones to promote its features and
services, and if Motorola gets the exclusive rights
without showing that they've really used it, then it
prevents Nextel from being able to use those tones in
the future if they so wish.

Q When you said that Motorola hasn't used it,
what do you mean by that?

A Well, again, we haven't seen usage in
advertising or marketing initiatives promoting the
tone.

Q Has Nextel looked for such usage?

A Not per se other than what people in certain
departments would have shared with us of any
information.

0 I believe you said that Nextel uses tones to
promote its features and services, 1is that correct?

Yes.

0 Which tones would those be?

A The Nextel chirp.

Q And that was the 1800 chirp you referred to?

A Yes.

0 And how does Nextel use those tones to

promote its features and services?

P R S RSN

P s

y
N N A M A o P enra 7 A e B e i O e W T S TS e G S s
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Q What's the difference between brand and

promotional television?

A Again, one has an offer, and one is more
about the Nextel brand in general.

Let's take a short break.

MR. WILLIAMS:
(Recess)

BY MR. WILLIAMS:

Q Can I draw your attention back to Exhibit 2
please. This is the Notice of Deposition pursuant to
Rule 30(b) (6). Will you please read paragraph 1 to

yourself, and let me know when you're done.

A Yes.

1
Q Which facts does opposer base its contention E

that Motorola has not used the 911 tone in commerce in

connection with its two-way radios? %
MR. JACOBS: Objection to the extent it calls |

for a legal conclusion.

A We would have been in my role within Nextel :

Page 41%

and supporting a variety of marketing efforts, had I

Motorola been advertising and marketing the tone or the %

mark, we would have been made aware from the various
groups, for example, the public sector group.

Q If you had to prove today that that tone
wasn't used as a mark, what facts would you rely on?

MR. JACOBS: Objection to the extent it calls

LEGALINK-CHICAGO
(312) 263-3524
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1 Q When you say using it in the future, what are
2 you referring to?
3 A Well, for example, we use a sound today. We
4 use a few sounds, mostly the Nextel chirp.
5 Q What other sounds are you referring to other

6 than the chirp?

7 A There could be a sound in GPS, but the sound

8 we use most is the Nextel chirp.

? Q Are there other sounds on the drawing board
10 to your knowledge?

11 A No. |
12 Q Moving on to paragraph 5, will you read that %
13 and let me know when you're finished. %
14 A Okay. '
15 Q Who do you understand to be the purchasers of

16 Motorola's products that emit the 911 tone?

11 A T believe it would be the public sector,

18 police, fire departments.

19 Q How do you know that?

20 A Because you see those people using them.

2l Q Did you talk to anyone about that?

22 A No. |
23 0 Are there any Nextel documents that you're E
24 aware of relating to Motorola purchasers for the %
25 two-way radio products? %

ey - — — s e —————————— ——— r—— rpr— =y
B T e A e o e e e e e = T b e 2 e e Y TR b R e W A B G AR AR P e st
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A Correct.

Q But the Nextel handsets have that Direct
Connect feature?

A Yes. We purchase phones from Motorola that
include a two-way radio.

Q Would you call those products a two-way
radio?

A No.

Q Would you call it a handset?

A We call it a handset or a phone that happens
to have other capabilities.

o) Does Nextel market their handsets to the
public sector?

A Yes.

o) How does it do that?

A Again, I'm not in sales, but trade shows. We
run ads in magazines, but again I'm not in sales.

Q Do you know any particular magazines?
I don't.
Any particular trade shows?

I don't per se, no.

LGN © TN

Does Nextel have in-house representatives who

would speak with public sector customers?

2

Salespeople.
And would they go directly to a public sector

gy

S R S

w‘(;‘,_.,..h,.,

D A e e T T g

e
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC.,

)
)
Opposer, )

) Opp. No.: 91/161,817
V. ) App. No.: 78/235,618

) Pot. Mark: SENSORY MARK
MOTOROLA, INC,, ) (911 Hz Tone)
)
)
)

Applicant.
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to
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MOTION FOR SUMMARY JUDGMENT
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

NEXTEL COMMUNICATIONS, INC.,

Opposer,

Opp. No.:  91/161,817

App. No.:  78/235,618

Pot. Mark: SENSORY MARK
(911 Hz tone)

V.
MOTOROLA, INC,,

Applicant.

NOTICE OF DEPOSITION OF APPLICANT MOTOROLA, INC.

PLEASE TAKE NOTICE that on March 10, 2004, beginning at 9:00 A.M., at
. the offices of CROWELL & MORING LLP, 1001 Pennsylvania Avenue, N.-W.,

Washington D.C. 20004-2595, or at any other location that is mutually agreeable to
the parties, and continuing thereafter from day to day until completed, Sundays
and holidays excluded, Opposer Nextel Communications, Inc. (“Opposer”) will take
by videotape and/or certified short-hand reporter the deposition pursuant to Rule
30(b)(6) of the Federal Rules of Civil Procedure of Applicant Motorola, Inc.
(“Applicant”), by and through one or more persons who are officers, directors, or
managing agents, or other persons who consent to be deposed on its behalf, and to
produce, or supplement its production of, documents concerning the subject matter

categories set forth on attached Schedule A.
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Applicant shall designate to Opposer, through Opposer’s counsel, on or before
March 3, 2005 the person or persons who are to be deposed on its behalf and shall

also designate the specific subject matter categories enumerated in Schedule A upon

which each such person will testify.

Respectfully,

February 17, 2005

Joh{( 1. Stewart, Jr.
Attorney for Opposer

CROWELL & MORING LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004
Telephone No.: (202) 624-2500

Facsimile No.: (202) 628-5116
361204
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. - SCHEDULE A

DEFINITIONS AND INSTRUCTIONS

The following subject matter categories are subject to the definitions set forth
below:

1. “You,” “Your,” or “Applicant” refers to Motorola, Inc. and any
subsidiaries, parent companies, affiliated or related companies, affiliates, agents,
employees, distributors and representatives.

2. “Opposer” refers to Nextel Communications, Inc., and any of its
predecessors in interest and any of its employees and representatives.

3. “Document” means the original and all non-identical copies of any
writing of any kind, which is known by you to exist or to have existed or which at
any time has been in your possession, custody, or control, including letters, emails,
envelopes, web pages, forms, affidavits, correspondence, telegraphs, telecopies,
telefaxes, paper communications, signed statements, tabulations, charts, chepks,
appointment books, records, proposals, memoranda or other transcripts by
mechanical device, by long hand or short hand recording, tape recorder or by
electronic or by any other means, computer generated information, computer
software, data stored in a computer, intra-office communications, inter-office
communications, all summaries of all communications, telephonic or otherwise,
microfiche, microfilm, lists, bulletins, calendars, circulars, advertisements, desk
pads, opinions, ledgers, minutes, agreements, journals, diaries, contracts, invoices,

balance sheets, telephone messages or other messages, magazines, pamphlets,
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art{;ies, notlces, ﬁe%;vé-i)éperé; rs“tudies,wworksl;eet;, teléxes, cables | Qﬁd all ot};é;'
graphic materials, writing and instruments, however produced or reproduced. A
document includes all documents appended thereto.

4. “Relating to” or “Relate to” means constituting, concerning, discussing,
mentioning, containing, analyzing, embodying, reflecting, identifying, incorporating,
describing, commenting on, referring to, considering, recommending, dealing with
or pertaining to in whole or in part.

5. The connectors “and” and “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of discovery requests all
responses that might otherwise be construed to be outside its scope.

6. “Including” means without limitation.

7. “The 911 Hz Tone” means the alleged mark set forth in Application
Serial No. 78/235,618.

8. “The 911 Hz Tone Products” means the goods set forth in Application

Serial No. 78/235,618.

SUBJECT MATTER CATEGORIES
1. Each of the responses listed by Applicant in the Answer to Notice of
Opposition dated October 18, 2004, including all facts, rationale, evidence,
discussions, and documents relating to said Answer to Notice of Opposition.

2. The selection, adoption, and use of the 911 Hz Tone, including:



. a. Past and current uses of the 911 Hz Tone with the 911 Hz Tone

Attorney Docket: 100773.92133US

Products; and
b. Past and current uses of the 911 Hz Tone with goods other than
with the 911 Hz Tone Products.

3. The selection of the frequency and timing of the components of the 911
Hz Tone.

4. The specific operations conducted by each of Applicant’s divisions
engaged in the manufacture, distribution, sale, advertising, and promotion of the
911 Hz Tone Products.

5. All internal and external discussions, meetings, studies, searches,
surveys, and opinions, by and on the part of Applicant relating to:

a. Promotion of the 911 Hz Tone;

b. Incorporation of the 911 Hz Tone in the 911 Hz Tone Products;

c. Association of the 911 Hz Tone with the 911 Hz Tone Products;
and

d. Consumer awareness of the 911 Hz Tone.

6. Applicant’s competitors with regard to the 911 Hz Tone Products.

7. "The nature, use, and channels of trade for the 911 Hz Tone Products.

8. All prior and current classes of purchasers of the 911 Hz Tone
Products.

9. Advertising, marketing, offer for sale, distribution, sale, pricing, and

annual sales of the 911 Hz Tone Products.
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. - 10 :Adv—ertlsmg and promot;onal .expensesﬁ-;)lrl‘any ax;nual»i;asis“r;e”l»atea to
a. The 911 Hz Tone Products; and
b. The 911 Hz Tone.
11.  The affixation of the 911 Hz Tone to the 911 Hz Tone Products.
12.  Any licensing of the 911 Hz Tone.
13.  Any prior and current third-party uses of the 911 Hz Tone.
14. Any instances of actual confusion between the 911 Hz Tone and any

other mark.

15.  All measures taken to police or enforce the 911 Hz Tone.
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the NOTICE OF DEPOSITION OF
APPLICANT MOTOROLA, INC. was served on counsel for the Applicant, this 17th

day of February, 2005, by sending same via First Class Mail, postage prepaid, to:

Ms. Carolyn E. Knecht, Attorney of Record
Mzr. George Selby, Esq.
Motorola, Inc.

600 North U.S. Highway 45
Libertyville, IL. 60196
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